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Advocates for the ‘Yes’ case at the 2023 referendum should be 

urging the Australian Government to amend the referendum 

question or give voters further detail about the proposed ‘Voice’ 

at the ballot box to ensure that a majority ‘Yes’ vote is not open 

to legal challenge. 

 This is because the form of the referendum question to be 

submitted to the Australian people, considered alongside 

legislated rules for the vote, presents a risk that the referendum 

is not legally capable of effecting a change to the Australian 

Constitution.  

To effect such change, section 128 of the Constitution 

requires1 the Australian people (both as a majority of national 

voters and as a majority of the six States) to approve the Voice 

Alteration Bill2 passed by the Commonwealth Parliament.  
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Voters will not, however, be given the Bill or the referendum 

pamphlet3 (which states4 the proposed constitutional alterations) 

when they go to the ballot box. Instead, they will only be given5 

a ballot paper with a question summarising the purpose of the 

Bill as being “[t]o alter the Constitution to recognise the First 

Peoples of Australia by establishing an Aboriginal and Torres 

Strait Islander Voice.”6 

As I have recently advised with Stuart Wood AM KC and 

Jakub Patela,7 the deficiencies with this question are that: 

• most strikingly, the question fails to refer to the Voice’s 

core (and only express) function under the Bill (despite 

the Voice’s capacity to make representations to the 

Commonwealth Parliament and Executive Government 

being its supposed raison d’etre),8 

• by this omission, the question misleadingly emphasises 

the notion of indigenous constitutional recognition 

(which receives strong public and bi-partisan support) 

instead of the function of the new Voice (which receives 

weakening public support),9 and 
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• in the absence of describing the Voice’s function, the 

question does not otherwise explain what a ‘Voice’ is 

(which is significant given the nature of the new body is 

foreign to Australia’s historical constitutional framework 

and therefore generally unfamiliar to voters).10 

The risk posed by these deficiencies might be negated if it 

were shown that voters were otherwise materially informed of 

the detail of the Voice Alteration Bill. However, the settings for 

the referendum point against this: 

• first, a large proportion of voters are unlikely to read the 

Bill or the referendum pamphlet (a survey after the 1999 

referendum revealed that only 51% of respondents had 

read some part of the pamphlet),11 and 

• second, as noted, voters will not be given the Bill or the 

referendum pamphlet at the time of voting; an odd 

situation where the Bill is the very thing that the 

Australian people have to approve to effect constitutional 

change.12 

In these circumstances, the mere fact that the referendum 

question mirrors the long title of the Voice Alteration Bill does 
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not guarantee the referendum’s validity.13 Parliament’s power to 

frame the long title — and therefore the referendum question — 

is limited by, and must conform with, the purposes and function 

of a constitutional referendum.14 

The framers of the Constitution agreed upon a process — in 

section 128 — by which future constitutional change was to 

reflect the expression of the direct will of the Australian people, 

not their elected representatives.15 Thus, the power to effect 

constitutional change ‘resides exclusively in the Australian 

people pursuant to s 128 of the Constitution and is not to be 

usurped by either the courts or the Parliament.’16 

The agreed mechanism for change — which demands 

‘compliance with a strict process for its operation’17 — requires 

the Australian people to approve the Voice Alteration Bill, not a 

misleading — and potentially biased — summary of the Bill.18  

This conforms with true function of a constitutional 

referendum. A referendum is not simply the means of 

ascertaining general endorsement to a policy or sentiment 

promoted by government. It is a vote into whether a particular 
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written proposed law — in the form of a Bill of Parliament — 

will take legal effect or not.19 

The fundamental question for the 2023 referendum is this: if 

a referendum question incorporates a misleading — and 

potentially biased — summary of a proposed law for the 

alteration of the Constitution, can a voter’s answer of ‘Yes’20 to 

that question be taken — genuinely — as a matter of law — as 

‘approval’ of that proposed law in the sense necessary to alter the 

Constitution under section 128? 

Despite the absence of any reference to section 128 in the 

Solicitor-General’s advice released to the public,21 the 

Government has presumably been advised of the risk22 that they 

are taking with the form of referendum question adopted. 

The limits on Parliament’s ability to set the referendum 

question are evident in the rationale underpinning Australia’s 

implied constitutional freedom of political communication.23 For 

instance, current High Court Justice (and soon-to-be Chief 

Justice) Stephen Gageler has observed how the freedom is 

necessary to preserve the integrity of the process for 

constitutional change under section 128.24 
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If the rationale underpinning that limit on legislative power 

applies to protecting the means (the communication of political 

information) to an end (the free and informed expression of 

political will at the ballot box), how much more so should the 

rationale apply to protecting the end itself? 

Without simple changes to the referendum rules, the High 

Court may declare any majority ‘Yes’ vote to be void.25 The 

Government should not be inviting this legal risk when the 

solutions to address it are so simple, and the costs of the risk 

eventuating are so high. 

The simplest and fairest solution is for the Bill or the 

referendum pamphlet to be given to voters at the time of voting. 

Alternatively, the referendum question should be reframed, at 

least so that it refers to the Voice’s core function under the Bill.26 

Why invite the risk of trashing years of hard work by 

advocates for constitutional change? Why invite a constitutional 

crisis surrounding the validity of the vote? Why invite the risk of 

spending another $364 million27 on a referendum do-over? 
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The Government should change the referendum rules so that 

the Australian people, if it is their will, can reliably change the 

Constitution. 
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Bar. This paper is an outline of a speech given on 27 August 2023 

to the 33rd national conference of The Samuel Griffith Society held 

in Melbourne.  

1  The test under section 128 for ratification of a proposed alteration 

to the Constitution is satisfied ‘if in a majority of the States a 
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against the proposed law). Earlier this year, Associate Professor 
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Minister’s proposed question [for the 2023 referendum question] 

probably does not comply with the Constitution, as it makes no 
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‘Yes or No?: The Government’s Proposed Changes to Australia’s 

Referendum Laws,’ Australian Public Law (Blog, 3 February 
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70 at 75. 

19  Prior to the people’s approval in accordance with section 128, the 
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power (Sankey v Whitlam (1978) 142 CLR 1 at 31 per Gibbs A-

CJ), but it is not yet law (Buzzacott v Gray [1999] FCA 1525 at 
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(Kartinyeri v Commonwealth (1998) 195 CLR 337 at 385 [100] 

per Gummow and Hayne JJ), and the alteration ‘becomes part of 

the Constitution — part of the fundamental law from which the 

Parliament of the Commonwealth derives its legislative power’ 

(Sankey v Whitlam (1978) 142 CLR 1 at 31 per Gibbs A-CJ). 

20  See Referendum (Machinery Provisions) Act 1984 (Cth) s 24(a). 

21  Opinion of the Solicitor-General, In the Matter of Proposed 

Section 129 of the Constitution, SG No. 10 of 2023, enclosed in

 Mark Dreyfus KC MP, Submission No 64 to the Joint Select 

Committee on the Aboriginal and Torres Strait Islander Voice 

Referendum, Inquiry into the Aboriginal and Torres Strait 

Islander Voice Referendum (21 April 2023). 

22  The High Court has not considered a challenge to the validity of a 

referendum question in the history of the Australian federation. 

(Boland v Hughes (1988) 83 ALR 673 considered whether there 

were particular requirements for the content of a proposed law, but 

not the form of the referendum question itself.) The rarity of such 
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referendum question was framed by reference to the relatively 

bland short title of the proposed law (rather than any fine-tuned 

long title) (see n 18 above), or alternatively the fact that, on each 

of the eight occasions in Australia’s history on which a proposed 

alteration to the Constitution has been approved, there was no 

major political party opposing the alteration, and therefore no 

obvious political contradictor to the referendum question’s 

validity. 

23  See, eg, Australian Capital Television Pty Ltd v Commonwealth 

(1992) 177 CLR 106 at 137–8 per Mason CJ. 

24  McCloy v New South Wales (2015) 257 CLR 178 at 229 [121], 231 

[128] per Gageler J. 

25  A challenge could be brought either before or after the 

referendum. A challenge after the referendum could be brought by 

challenging the validity of the referendum return (see Referendum 

(Machinery Provisions) At 1984 (Cth) pt VIII) or by challenging 

the constitutional validity of the statute purportedly altering the 

Constitution (see Judiciary Act 1903 (Cth) s 30(a)). 

26  This can be achieved (without requiring Parliament to repass the 

Voice Alteration Bill with an amended long title) by Parliament 

either amending the general legislative requirements for the ballot 

paper (see n 6 above), or otherwise introducing a specific 

prescription for the 2023 ballot paper. An example of a ballot 

paper question that refers to the Voice’s core (and only express) 

function is as follows: 

 A PROPOSED LAW: To alter the Constitution by establishing a 

body to be called the Aboriginal and Torres Strait Islander Voice 

that may make representations to the Parliament and the 
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Executive Government on matters relating to Aboriginal and 

Torres Strait Islander peoples.   

 Do you approve this proposed alteration? 
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Referendum, Inquiry into the Aboriginal and Torres Strait 

Islander Voice Referendum (14 April 2023) [6]. 
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