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Foreword

John Stone

Important though the periodic Conferences of The Samuel Gr i f f i th Society are,
the Proceedings of our 17th Conference, held at Coolangatta on 8-10 Apr i l  l a s t ,
which are recorded in th i s  volume of our series Upholding the  Australian
Const i tut ion , pale into insignificance compared with the subsequent death of
our President, the Right Honourable Sir Harry Gibbs, GCMG, AC, KBE.

I shal l  not repeat here what I have said in Appendix I ,  Tr ibu te  t o  the  la t e
Sir Harry  Gibbs,  other than to rei terate the respect and affect ion with which Sir
Harry was regarded by all our members, and the sense of tragic loss with which
his death has been greeted. Requiescat in pace.

As th i s  Foreword is being wri t ten, the federal Par l i ament  has j u s t
adjourned a f te r  the f i r s t  fortnight ly s i t t ing  of i t s  Autumn Session. The new
Senate, as f rom 1 Ju ly ,  has been sworn in, and the Canberra press ga l lery has
been ha rd  a t  work a t tempt ing to deprive the government of i t s  Upper House
majority by inducing one or other Coalition Senators to defect from key elements
of the legislat ive program.

How successful the press gal lery (which now clearly regards i tsel f  as, in
effect, the Opposition – the other one having, so to speak, gone missing) will be
in these endeavours, remains to be seen. In i t s  f i r s t  tes t  ( the sale of the
government’s remaining shareholding in Telstra), i t seems to have been defeated
– although even that st i l l  remains uncertain.

Be t h a t  as i t  may: Tels t ra is one thing, the government’s proposed
industr ial  relat ions legis lat ion is another, and one which touches, in one major
respect, upon the interests of this Society. I refer, of course, to the government’s
proclaimed intention to rest i ts new legislat ion upon the corporat ions power of
the Const i tu t ion.  That power (section 51(xx))  endows the federal Pa r l i amen t
with the power “to make laws for the peace, order and good government of the
Commonwealth wi th respect to: (xx)  foreign corporations, and t rad ing or
f inancial corporat ions formed within the l imits of the Commonwealth”.

Some earl ier High Court decis ions notwithstanding, i t  is not c lear to me
(nor, I suggest , to any pla in man’s reading of them) how those words would
author ise the federa l  Par l iament  to make laws purpor t ing to “take over” the
industr ial relat ions functions of the States. Nor, as i t  happens, do I bel ieve i t  is
necessary for the government, in seeking to reform our indus t r i a l  re la t ions
system, to do so.

Lest these comments be misunderstood, I  should make i t  c lear that I  yield
to none in my support for the government’s reform objectives in this area. I was,
after all , one of four people who, in 1986, founded the H R Nicholls Society to
promote debate about our indus t r i a l  relat ions system, wi th a view to i t s
wholesale reform. I therefore fully endorse the government’s underlying
objectives. As i t has argued, those objectives are central not only to fur ther ing
the cause of economic reform (and hence to ra i s ing na t iona l  product iv i ty  and
living s tandards) ,  but also to amel iora t ing the posit ion of those many
Austral ians who, today, are locked out of employment by the operat ion of our
present dysfunctional indus t r i a l  relat ions system. Nevertheless, I question the
government’s proposed reliance on a fur ther  perversion of our federal
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Const i tu t ion to achieve those a ims .  In short ,  i ts excellent ends do not j u s t i f y
these dubious means.

As remarked ear l ier ,  i t  i s  not ,  in my view, necessary in any case to “ take
over” the States’ industrial relations powers in order to achieve the government’s
object ives. I f ,  as i t  argues – and I agree – i ts proposed new industr ial  relat ions
system will bring benefits to both employers and employees, then we m i gh t
confidently expect that, over t ime,  the S ta tes ’  benighted award systems, and
the i r  assoc ia ted lega l i s t i c  parapherna l ia ,  will s imply wither on the vine as a
result of competit ive forces. Nor can i t  be ruled out t ha t ,  even before t h a t
happens, some a t  least of the S ta te  governments will follow the example of
Vic tor ia  and cede their  powers in th i s  f ield to the Commonwealth under the
provisions of section 51(xxxvii).

However that may be, there is a second and more impor t an t  reason for
questioning the legislative pa th  on which the government appears to be
embarked. Tha t  is because I greatly fear t ha t ,  having laboured in the
parl iamentary vineyard to have i ts legis lat ion passed (and having made various
undesirable concessions to its opponents in the process), the government may
then find t h a t  legislation, or large pa r t s  of i t ,  overturned by a High Cour t
which, at long last ,  shows signs of having regard to the federal nature of  our
Const i tu t ion.

As to a l l  tha t ,  we shal l  see .  What  i s  c lear  f rom al l  th is  and other re la ted
developments is t ha t ,  to quote S i r  Harry Gibbs in his l a s t  message to the
Society:

“The cause of federalism needs defenders, since members of all the ma in
pol i t ica l  par t ies  in Canberra seem determined to encroach on functions
which were obviously intended to belong to the States. I t  may be true that
not al l  S t a te  governments are models of efficiency, but they will not be
improved by the Commonwealth ’s dupl icat ion [or, he migh t  have added,
usurpation] of their functions; on the contrary..……”.
Those words were conveyed to the opening dinner of the Coolangat ta

Conference which, for health reasons, S i r  Har ry  was unable to at tend (see the
Introductory Remarks on the fol lowing morning at page xxix).  Barely had they
been ut tered on 8 Apri l ,  and our Conference concluded on 10 April, before the
Prime Min is te r  himself , in a speech on 11 April, Reflections on Australian
Federalism ,  underl ined their truth.

In an address reple te  wi th out rageous c la ims (most  blatant ly,  “wi th the
GST, my government delivered the most important federalist breakthrough since
the Commonwealth took over income taxing powers during World War II”) and
straw men (“I have never been one to genuflect uncritically at the altar of States’
r ights”) ,  Mr Howard revealed the ful l  extent to which Canberra now regards i t
as wi thin i t s  powers to control vir tual ly everything within our nation. My
personal regard for the Pr ime Minis ter notwithstanding, this was nothing short
of deplorable (as, in The Australian on 18 Apri l ,  I  pointed out at  greater length
than would now be appropriate here).

Professor Dean Jaensch, of Flinders University, pa id the Society a
compliment las t  November in observing, when “launching” Volume 16 of our
Proceedings in Adelaide, t h a t  our Conferences were nothing i f  not “eclectic” in
both topics and speakers. The Coolangatta Conference fully lived up to Professor
Jaensch’s encomium.

It began with three papers, plus a dinner address on Saturday evening from
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Bob Bottom, under the general rubric “The const i tut ional state of Queensland”.
To say that each of these papers cast Queensland in a deplorable consti tut ional
l ight  would be an understatement .  Tha t  by Professor Sur i  Ra tnapa l a ,
Constitutional Vandalism under Green Cover,  is redolent of  a (s ingle Chamber)
Par l iament that  has los t  a l l  touch wi th what  most  Aust ra l ians would regard as
the rule of law.

If anything, the paper by Mr Kevin Lindeberg, The Heiner Affair , goes even
fur ther .  I t  tells the sorry story of t h a t  episode, beginning wi th the Goss
Government’s action in 1990, c lear ly commit t ing an offence under the  Cr imina l
Code of Queensland (drawn up originally by Sir Samuel Griffi th, incidentally) by
ordering the destruct ion of off ic ial  records which i t  had already been informed
were likely to be required for the purpose of legal proceedings.

The l i s t  of miscreants in th i s  a f f a i r  is a lmost  endless: the Cabinet
Ministers of the Goss Government i tsel f ,  Ministers (or at least the Premiers and
thei r  Attorneys-General) of all subsequent governments to th i s  t ime,  the
Criminal Just ice Commission, i ts lat ter-day successor the Crime and Misconduct
Commission, the relevant public service personnel within the Justice Department
– and the l i s t  goes on. Even the Crown, in the form of the S ta te  Governor,
appears to have fai led in i ts duty up to this t ime.

I defy any disinterested observer, reading th i s  paper,  to come away f rom
doing so with anything but a  s ink ing hear t  as concerns the rule of law in the
conduct  o f  a f fa i r s  in  a  grea t  S t a te  of the Commonwealth (and one for which,
next to my own State of Western Austral ia, I retain the fondest regard).

Mr Lindeberg’s paper, as I say, speaks for i tsel f .  However, perhaps I  may
add a footnote. After the Coolangatta Conference I sent Sir Harry Gibbs, a t  h i s
request, copies of all the papers delivered there. After having read M r
Lindeberg’s paper Sir Harry promptly wrote, on 15 April , 2005 a private letter to
him. I have seen a copy of tha t  l e t t e r ,  and in view of S i r  Harry’s subsequent
death I now feel free (as, no doubt, wil l  Mr Lindeberg) to reveal i ts contents so
far  as they re la te to th is  mat ter .  S i r  Harry wrote :

“I have read your paper with great interest. There can now be no doubt that
the advice given to the Queensland Government and the view accepted by the
Criminal Just ice Commission, that s .129 of the Queensland Criminal Code,
read in the l ight of the defini t ion of “Judicial Proceedings” in s.119 of the
Code, applies only when the Judicia l  Proceeding has actual ly commenced,
was erroneous. That was authoritatively recognized in 2004 by the decision
of the Queensland Court of Appeal in R v. Ensbey. I t  follows t h a t  i f  the
evidence establishes beyond doubt that the Queensland Cabinet on the 5th

March, 1990 knew that legal proceedings were l ikely, and that the material
which i t  ordered to be shredded might be required in evidence in those
proceedings, there is at least a prima facie  case that those members of the
Cabinet who ordered the shredding were in breach of the law”.
And s t i l l  the Queensland Government refuses to take any act ion in t h i s

ma t t e r .
While i t always verges on the invidious to single out pa r t i cu la r  paper s  in

the Foreword, I must nevertheless mention two others. Firs t ,  I  refer to Dr John
Forbes’s paper a t  Chapter Seven, Native Ti t le  Today , wherein is set out the
doleful story of the Brennan-Deane t i t le from its invention by the Mason High
Court in 1992 unti l  the present day. With characterist ic wit ,  urbanity and above
al l  command of his material ,  Dr Forbes has done any student of th i s  shameful



vi

episode yet another service.
My second reference is to the  impor tan t  paper ,  The Use and Abuse of the

Commonwealth  Finance Power , by Mr  Br ian Pape, which appears here a s
Chapter Nine. In his well-researched and hard-h i t t ing exposé of the
consti tutional arrogance of federal governments up to and including the present
one, Mr Pape not only questions the consti tutional validity of a signif icant body
of Commonwealth legislation over the years, but also raises the basic question of
how (or even whether) a concerned Aus t ra l ian cit izen can obtain standing to
raise these issues by way of High Court challenge.

I t  i s  i ronic, to say the leas t ,  tha t  Coa l i t ion  par t ies  which deplore, qui te
r ight ly,  the act ions of the Whit lam Government, should in this regard prove to
be sedulously emulat ing the const i tu t ional  impropr ie ty of  that  adminis t ra t ion.
As a commentary upon all t h a t ,  Mr  Pape’s paper cannot be too highly
recommended.

Like its sixteen predecessors, Volume 17 in this series is once more offered
in the hope that i t  wil l contribute to debate about our Consti tution.
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Dinner Address
Evolution of the Judicial Function: Undesirable Blurring?

Hon Chief Justice Paul de Jersey, AC

I  am honoured to have the opportuni ty to del iver this address.  S ir  Harry asked
me to speak on an aspect of the Commonwealth Const i tut ion, and I wil l  do so.
That being my direct ion, I  mu s t  a t  once say that  I  am re l ieved,  on a  re laxed
Friday evening on the Gold Coast, to be addressing at Coolangatta the members
of The Samuel Griffith Society, and not any other  gather ing!

I applaud your interest in the development and appl icat ion of our
const i tu t ional  law. That  you will l isten cr i t ica l ly  to my views is a chal lenge I
accept. I hope however you may accept that, as Griff i th’s successor in off ice 14
down the l ine, notwithstanding my enduring respect for that great man of truly
epic achievement, I wil l  not this evening pretend to be, in the words of Alfred
Deakin, “lean, ascetic, cold, clear, collected and acidula ted” .  Well, a t  least I
won’ t  be ascet ic ,  cold or ac idula ted:  i t  i s  a f ter  a l l  a  balmy Gold Coast evening
and we are enjoying a pleasant dinner.

I wish to speak of some evolution in the role of the courts  of  law in our
democracy. My thesis is that there has over recent decades been departure from
the assumpt ion t h a t  courts exis t  for the sole purpose of the jud i c i a l
determinat ion of cases within the courtroom: a departure which has ar isen
through act ions of the Execut ive,  in requir ing from courts what are essent ia l ly
adminis t rat ive rul ings;  and, more subt ly ,  through var ious approaches of courts
themselves and individual Judges, to which I will come. I will u l t ima te ly
mention the issue whether the prol i ferat ion of t r ibunals ,  a t  the S ta te  level
especially, may possibly be a consequence of some perceived blurring of the
judicia l  funct ion.

My theme has relevance to th i s  conference because of the cons t ra in ts
imposed on S ta te  legislatures, by Chapter III of the Commonwealth
Const i tut ion, in relat ion to the s t ruc ture  and jur i sd ic t ion of S ta te  courts. A
number of cases have emphasized the pr imacy of the s t r ic t ly judic ia l  function,
in the context of legislat ive and Executive attempts to embell ish i t ,  for example
by requiring a Judge to perform an admin i s t r a t i ve  role. Grollo v. Palmer
af f i rmed tha t  no non-judicial function can be conferred which is incompatible
with the performance of the  jud ic ia l  function.1 The High Court  spoke there of
main ta in ing the “ in tegr i ty ”  and “ legi t imacy” of the  jud ic ia l  arm. Two of the
Justices adopted the United S ta tes  Supreme Court ’s reference to courts ’
“ reputa t ion for impa r t i a l i t y  and non-part isanship”, warning t h a t  t h a t
reputation “may not be borrowed by the political branches to cloak their work in
the neutral colours of judicial act ion”. 2

On two comparat ively recent occasions, the High Court has stopped
governments f rom infr inging in that way upon the inst i tut ional integr i ty of the
courts. The f i r s t  case was Wilson v. Minis ter  for  Aboriginal  and Tor r e s  S t ra i t
Islander Af fairs .3 The Min is te r  had, under legislation, nominated a Federal
Court Judge to enquire into whether cer ta in land was a s igni f icant  Abor ig ina l
area deserving of protect ion, and to report to the Minister .  The Court held that
the function of reporting to the  Min i s te r  was  incompatible wi th the jud i c i a l
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function under Chapter III : discharging that function would place the Judge into
the echelons of administration, with the Judge effectively a ministerial adviser.

The second instance was the celebrated case of Kable v. The Director of
Public Prosecut ions  for  the  S ta te  of New South Wales, 4 where the High Cour t
struck down New South Wales legislation empowering the Supreme Court of that
State to order the detention of a specif ic, named person, beyond the expirat ion
of a previously imposed f ini te term of  imprisonment ,  in order to protect the
community. McHugh J described i t  as ad hominem  legislation. The ma jo r i t y
view was that the exercise of that  jur isdic t ion would be incompat ible with the
integri ty,  independence and impa r t i a l i t y  o f  the Supreme Cour t ,  as  a court in
which federal jurisdict ion also had been invested under Part III .  The vice of the
leg i s la t ion was tha t  i t  was  directed to Mr Kable alone, and contemplated the
court’s proceeding very di f ferent ly f rom the way in which i t  would ordinar i ly
proceed. It was the ext reme nature of  tha t  leg is la t ion which led to i t s  being
inval idated. McHugh J said that i t  made the Supreme Court :

“…..the ins t rument of a legislative plan, in i t i a ted  by the executive
government, to imprison the appellant by a process fa r  removed f rom the
jud ic ia l  process t h a t  is ordinari ly involved when a court is asked to
imprison a person”. 5

Chapter III leaves State legis latures with considerable scope in relat ion to
the non-federal jur isdict ion of the i r  cour t s ,  a l though in other extreme cases,
jur i sd ic t ion would be want ing.  McHugh J  went to the  l im i t ,  and interest ingly
instanced legislat ion purporting to appoint the Chief Just ice as a member of the
Cabinet ,  or a law requir ing the Supreme Court to determine how much of the
State budget should be spent on child welfare. Let this be clear: I have no such
pretension; and my court has no such inclination.

While at the Bar I appeared for the State of Queensland in the High Court,
with I should concede but patchy success, over a phase in which Queensland saw
itself as the victim of Commonwealth expansionism. It was deliciously ironic for
me to witness the High Court  in Kable interpret ing the Const i tu t ion so as ,  in
effect, to buttress the Supreme Courts of the S t a t e s  aga ins t  leg is la t ive in t rus ion
in to the i r  t rad i t iona l  ju r i sd ic t ions .

Notwi ths tanding Kable , S t a te  legis latures plainly remain alive to the
ut i l i ty of invoking the reputat ions of their Supreme Courts to lend authori ty to
what could be described broadly as admin i s t r a t i ve  decisions in controversial
areas.  In recent decades, legislat ion has broadened the jur i sd ic t ion of S t a t e
Judges to authorize covert police operations. Grollo conf i rms the leg i t imacy of
such author i ty .

Poli t ical ly, i t  is obviously at tract ive to have those potential ly controversial
decisions made by Supreme Court Judges, and in fairness, I note t h a t
governments have been ready to ensure t h a t  Judges, act ing admin i s t ra t ive ly ,
have the necessary immunity. 6 But as ant i - terror ism legis la t ion,  especia l ly ,  wi l l
increase the frequency of such interventions, one may fairly ask whether there is
r isk of eroding the “public confidence” in the  jud ic ia l  process, r ight ly and so
often procla imed as centra l  to the legi t imacy of the courts of law. One sees in
Wilson and Kable frequent reference to the need for the courts to be seen to be
“acting openly, impartial ly and in accordance with fair and proper procedures”. 7

In issuing those war ran ts ,  Judges invariably ac t  behind closed doors and ex
par t e , a process most Judges would not relish.



3

As every fa i r -minded observer would immediate ly acknowledge, the
judiciary is  absolutely the most accountable of any of the arms of government:
almost invariably conduct ing i ts business in open court; regularly subjected to
the glare of intense publicity, not a lways kind; and predictably moderate and
most courteously restrained in any response.

I move from Kable to Fardon v Attorney-General (Qld) ,8 where the High
Court last year upheld Queensland legislat ion which endows the Supreme Court
wi th  ju r i sd ic t ion to order the indefinite detention of a prisoner, beyond the
expiration of the finite term to which he has been sentenced, on the ground he is
a ser ious danger to the communi ty .  That  legis la t ion was draf ted carefully – in
characterist ically Queensland style, not in relation to any named person, and by
contrast  with the Kable legis lat ion, so as to avoid incompatibi l i ty with Chapter
I I I .  I t  was he ld not  subs tan t ia l ly  to  impai r  the Supreme Cour t ’ s  “ ins t i tu t iona l
integr i ty” ,  or to jeopardize the court ’s role as a repository of federal
jurisdict ion. As put by McHugh J:

“…..nothing in the Act might lead a reasonable person to conclude that the
Supreme Court of Queensland, when exercising federa l  ju r i sd ic t ion ,  migh t
not be an impartial tr ibunal free of governmental or legislative influence or
migh t  not be capable of adminis ter ing invested federal ju r i sd ic t ion
according to law”.9

The jur i sd ic t ion conferred by th i s  legislat ion remains controversial, however.
Undoubtedly i t is exercised judicial ly. Equally, the Executive wil l be relieved of
an area of  necessary decision-making which i t  may otherwise find immensely
troublesome.

My point th i s  evening is not to cr i t ic ize governments for cast ing these
potential ly controversial jurisdict ions on to courts. Governments have power to
do so, and courts have an undoubted reputat ion for the independent discharge
of all of the i r  jur i sd ic t ions .  I t  is unsurpris ing governments see courts a s
at t ract ive decis ion makers in those areas .  My point  i s  s imply to urge the need
for circumspection. Governments mus t  be as tu te  to the inherent f rag i l i ty  of
public confidence, and also, to the pivotal importance to society of a  j ud i c i a r y
considered “legit imate”. Governments must be careful not to embellish the core
judicial function in such a way as to blur it, and thereby erode the confidence on
which i ts authori ty depends. I  suggest S i r  Samuel  Gr i f f i th would have agreed.
As Sir Harry Gibbs has observed:

“Gri f f i th was resolute in resis t ing any encroachment on the jur isdict ion or
power of the Court, whether from above or below”.10

I  make i t  c l ea r  tha t  my reservation does not extend to the ju r i sd ic t ion
judicia l ly to rev iew adminis t ra t ive decision-making. If carr ied out wi th in  the
str ictures delineated by the legislat ion, which focuses on lawfulness not mer i t ,
the discharge of that jur isdict ion should enhance, not diminish, percept ions of
the author i ty of  cour ts ,  in their role as custodians of legal  r ights  as between
cit izen and S ta te  – and t h a t  remains so, I believe, notwi ths tanding the
wounding suffered by the Federal Court through i t s  own exercise of t h a t
jur isdict ion. Fortunately we have not in this country experienced the ant ipathy
between Parl iament and courts such as, in post-revolution France, provoked the
decree forbidding courts f rom exercis ing jur isdict ion in administrat ive matters .
The Consei l  d’État  i s  a highly effective and respected ins t i tu t ion ,  but here we
have no need for such a body.
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I have spoken of the need for care as governments invest courts of law with
adminis t ra t ive funct ions ,  a lbe i t  leg i t imate ly  notwi ths tanding Chapter  I I I .  Bu t
contemporary courts and Judges mus t  themselves be careful to avoid any
blurr ing of that essent ia l ly judicia l  funct ion, and some things have occurred in
recent years which may warrant reflection.

This issue arose dramat i ca l l y  for me in 2000, when the then Chief
Mag i s t r a t e  of th i s  S ta te ,  s i t t ing  wi th other Mag i s t r a t e s  in a courtroom,
formally apologized to indigenous people for what  were sa id to be p a s t
in just ices.  I do not ra ise th i s  to reopen old wounds, but as an effective
i l lustrat ion of my point. The “apology” involved the presentat ion of a “deed of
apology and commitment” f rom the Magis t ra tes Court .  Having ear l ier  informed
the Chief Magistrate of my opposit ion to what she then proposed doing, and in
the face of her determinat ion nevertheless to proceed, I was constrained
eventually to issue a media release, which was published, in which I made these
observations:

“The core jud ic ia l  function is to determine cases in court. Express ing an
apology for past treatment of Aborigines and Torres Strai t  Is lander people,
or any pa r t i cu la r  section of the community, fal ls outside t h a t  j ud i c i a l
function. The obligation of the courts and jud ic ia l  officers is to render
justice according to law to all people, in the inclusive sense. It is c r i t i ca l ,
to preserve the necessary perception of independence and impartiali ty, that
judicial officers not be seen as acknowledging one section of the community
more than others.
“There is also the r i sk tha t  such  an  in i t i a t i ve  may be interpreted as an
a t t emp t  to put pressure on the executive government, on a ma t t e r  for
which the executive, not the judic iary ,  carr ies the relevant public
responsibili ty……..It is not part of the role of the courts to venture publicly
into contentious policy areas. Doing so could imperil the precious heritage
of absolute judicial neutral i ty in poli t ical controversy”.
Though substant ia l ly cr i t ic ized in some quarters ,  I  remain of those views,

expressed I  should say with the substant ia l  support of the then Judges of the
Supreme Court. That was in my view an instance of a court, or a body of judicial
officers, moving inappropriately and unhelpfully beyond the jud ic ia l  char te r .
However one migh t  personally share those sentiments, i t  was completely
inappropriate they be presented as an expression of judicial  view.

Individual Judges are sometimes cr i t ic ized for thei r  publ ic s ta tements  on
ma t t e r s  of essentially Executive concern, even sometimes in areas which have
nothing a t  all to do wi th the workings of courts. I t  is not my intention to
develop that this evening, or to enter generally into the debate about so-called
“judicial act ivism”. But obviously the public could f ind bewildering the concept
of a Judge more widely published as social commentator than as courtroom
adjudicator;  or a Judge lapsing from applying the statute and common law into
realms of social engineering. By experience and disposition, Judges are astute to
those dangers.

There are two other pa r t i cu la r  avenues of departure from the s t r i c t l y
judicial core function which should, I suggest, be approached with care.

The f i r s t  is involvement of Judges in Commissions of Inquiry. Generally
speaking th i s  will not create conflict wi th Chapter III, and so much was
confirmed in Wilson’s Case . 11 Nevertheless the issue can be of concern, in the
general context I have been advancing. For many years – indeed since 1987 – the
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Judges of the Supreme Court of Queensland have proceeded on the basis it would
be inappropriate for a serving Judge to accept a posit ion to head a Commission
of Inquiry conducted under the auspices of executive government. The ra t iona le
for that view has been the recognit ion that the core funct ion of the judiciary is
the determinat ion of matters in court ,  by the del ivery of judgments enforceable
by process of law; and the fundamental importance of preserving the confidence
of the public in the judic iary ’s  discharge of t h a t  function, which could be
impai red were Judges to be unnecessarily involved in the pol i t ica l  controversy
which often surrounds such inquir ies.  A s imilar approach has for a long t ime
been taken by the Supreme Court of Victoria.

The Fi tzgerald Inquiry in this S t a te  i l l u s t r a t e s  th i s  concern. As i t  turned
out, the subject matter of the inquiry was highly contentious and controversial ,
and the findings undoubtedly contributed to a change of State government. I am
relieved responsibil i ty for that non-judicial exercise was not cast upon a serving
Judge, for two reasons: the s t r ic t ly  jud ic ia l  role was thereby not blurred or
compromised, in the context of public perception; and the prospect of
reasonable continuing relat ions between the Executive and jud ic ia l  a rms  of
government was not unnecessarily jeopardised.

By way of contras t ,  in the exercise of i t s  s t r ic t ly  jud ic ia l  function, the
Supreme Court of Queensland in recent decades made rulings on the validity of
e lec tora l  resul t s  – wi th substant ia l  publ ic  ramif ica t ion.  Yet  that  d id not  erode
public confidence in the courts ,  which the people accepted was simply doing
what they were constitutionally charged to do.

When I speak of Execut ive/ judic ia l  re la t ions,  of course the separat ion of
powers and the independence of the non-elected judiciary spawn tensions. But if
relations can be comfortable, the public is the beneficiary, and I have found a
subs tan t ia l  pa r t  o f  my role as Chief  Just ice is  seeking responsibly to manage
tha t  in ter face .

Secondly, I mention the feature of Judges or courts ass i s t ing executive
government wi th commentary on d r a f t  legislat ion which may affect the
operation and jur i sd ic t ion of the court. In 1991, the Supreme Court of
Queensland Act establ ished a body called the L i t iga t ion Reform Commission,
comprising the President and Judges of Appeal, and other appointees. Th a t
Commission was charged wi th making reports and recommendations w i th
respect to the operation of the courts, which were directed to the Executive, and
which inevitably involved consultat ion wi th the Executive as to var ious
proposals. The body no longer exis ts ,  but i t  has been the pract ice of the
government to provide the court with draf ts of legislat ion which may have an
impact on the workings and jurisdict ion of the courts.

My pract ice has been to seek the ass is tance of other Judges prior to
formula t ing any comment, and we are careful not to intrude into areas of
Executive policy. The procedure has worked well, and the court has not been
discomforted by having to pass on the validity or interpretation of legislation on
which I have previously offered views. This is an area where some compromise
has I believe been jus t i f ied ,  in the public in teres t ,  though one must  of  course
approach the mat ter  wi th care .

In summary,  executive governments, and courts and Judges themselves,
mus t ,  in these t imes,  be careful to ensure t h a t  the clear delineation of the
judicial function not become blurred or distorted. I raised at the outset whether
the prol i ferat ion of t r ibunals ,  especially in the  S t a t e s ,  m igh t  not ref lect some
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change in Executive regard for the courts of law, perhaps fed by the evolution of
the judicial role of which I have spoken this evening. I turn to the issue raised
a t  t he  s t a r t .

Is i t  real ly the case that sophist icated modern society, and the intr icacy of
the problems i t spawns, have warranted the establishment of so many special ist
t r ibuna ls ?  I am unconvinced t h a t  the capaci ty of courts and Judges,
demonstrated over many decades, to embrace effectively a wide-range of
decision-making, has waned; or t h a t  the public would be more confident in
having contentious issues on sensit ive subjects determined by t r ibunals r a t he r
than by courts. And i t  is moot whether other features presented as being the
advantages of t r ibunals are real ly being achieved: relative informal i ty ,  grea ter
expedition and comparative lack of expense.

I am, I suppose not surprisingly, an advocate of the enormous benefit to be
drawn by the publ ic f rom their  courts of law. But  as I have suggested, and a
number of t imes th i s  evening, the courts themselves, and the governments of
thei r  jur i sd ic t ions ,  mus t  be careful to preserve the integr i ty of t h a t
fundamenta l  jud ic ia l  process, and thereby ma in ta in  the public confidence on
which the ul t imate authori ty of the judicia l  determinat ion depends.

I wil l  stop there, lest I come to emulate one of S i r  Samuel  Gri f f i th ’s very
few, less  than effective public performances – his loss of the mot ion to censure
Queensland Premier S i r  Thomas McIlwrai th,  fo l lowing a par l iamentary sess ion
in which he, Griffith, is said to have spoken continuously for … 7 hours. 12

Endnotes:
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4. Kable v. The Director of  Public Prosecutions for the  S ta t e  of New South
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5. Ibid ., p. 122.
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7. E.g., Wilson, loc. cit. , p. 22.
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9. Ibid. , p. 1528.

10. Whi te and Rahemtula (eds) ,  Queensland Judges on the High Court  (2003),
note 23.

11. Loc. cit. , p. 17.

12. R B Joyce, Australian Dictionary of  Biography , Melbourne University Press,
Volume 9 (1891-1939), pp. 112-119.
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Introductory Remarks

John Stone

Ladies and Gentlemen, welcome to this, the seventeenth Conference of The Samuel
Griffith Society, and our third in Queensland, where we were honoured last night
by the presence of the Chief  Just ice of the Supreme Court of Queensland, the
Honourable Paul de Jersey. Not merely were we honoured by his presence, but
those of you who attended last night ’s dinner were also privileged to hear  His
Honour’s address to the Society, Evolution of the Judicial Function: Undesirable
Blurring? Chief Just ice de Jersey’s remarks on that  “undes i rable blurr ing” will
have struck many a chord in the minds of all those who heard him.

Having mentioned the presence of one Chief Justice at last night’s dinner, I
should also mention, for those who were not here then, the absence of another
Chief Just ice, our own greatly respected President, the R igh t  Honourable S i r
Harry Gibbs. Despite what was printed in the Conference program as original ly
sent to members, S i r  Har ry  has been forced, on medical advice, to cancel h i s
plans to attend. Accordingly, at last night ’s dinner our Vice-President, Sir Bruce
Watson, who chaired tha t  d inner  in  S i r  Harry ’ s  place, read to the assembled
guests the following expression of regret from Sir Harry:

“I am g ra te fu l  to S i r  Bruce Watson for delivering these remarks on my
behalf.
“I greatly regret t h a t  I am unable to be present wi th you during t h i s
Conference. My health unfortunately does not permit it.
“Our Conferences a re  the cent ra l  ac t iv i ty  of the Society. They provide the
occasion for the delivery of papers which,  as you know, are subsequently
published in our series Upholding the Australian Consti tution. Articles once
published provide a permanent source of knowledge and ideas and can have
an enduring influence on opinion. One hopes that this will be the case with
the papers delivered at our Conferences.
“The cause of Federalism needs defenders, since members of a l l  the ma in
pol i t ica l  par t ies  in Canberra seem determined to encroach on functions
which were obviously intended to belong to the States. I t  may be true that
not al l  S t a te  governments are models of efficiency, but they will not be
improved by the Commonwealth’s dupl icat ion of the i r  functions; on the
contrary, the results of such duplicat ion are likely to include more
bureaucratic interference and less responsibil i ty. In addi t ion to  questions
involving Federal ism, papers delivered, and to be delivered, a t  our
Conferences deal wi th ma t t e r s  of public interest and deserve a wide
circulat ion.
“Also, the Conferences provide a valuable opportuni ty for members of the
Society to renew thei r  acquaintance wi th each other, or to make new
acquaintances,  par t icular ly s ince members come from al l  S tates .  I  shal l  of
course read the papers given a t  the Conference, but shall miss  the
opportuni ty to hear the discuss ion that  the papers generate and to meet,
in some cases for the f i rs t  t ime, the speakers and those other members of
the Society who are present.
“There are two more personal reasons for my regret a t  not being a t
Greenmount this weekend. First, it is no reflection on any other State – they
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all have charms – to say t h a t  I have an especially warm regard for
Queensland, which was what now seems to be called my State of Origin, and
where I spent many happy years. Also, as i t  happens, I knew Greenmount
well, when it was very different from what it has now become. Secondly, and
more importantly, I would very much have wished to be present to hear the
address by the Chief Just ice of Queensland, who honours us wi th h i s
presence tonight.
“Please accept my apologies for my absence. I  offer my best wishes for a
successful Conference”.
S i r  Harry’s remarks about Queensland remind me also to say what  a

pleasure it is for both Nancy and myself to return, if only briefly, to the State in
which we were privileged, for a few years, to become “honorary Queenslanders”.
They were years on which we both look back with great fondness.

As S i r  Harry truly remarked, today “the cause of Federal ism needs
defenders”. Few things have been more d ismaying dur ing the s ix  months since
last year ’s federal elect ion than the swell ing t ide of ignorant central ism rushing
out of Canberra,  whether i t  be in the f ie ld of heal th,  educat ion, infrastructure,
rorts for rural roads, or whatever. Even the Prime Minister has not been immune
from th is  d isease ,  whi le  the immature mouthings of the Min i s te r s  for  Hea l th
and Education, Messrs Abbott and Nelson, have been nothing short of appall ing.
A fr iend of mine, a person high in Liberal Party circles, recently said to me that
he believed that the only member of the Cabinet who had any genuine belief in
federal ism was the Minister for Finance, Senator the Honourable Nick Minchin.
As i t  happens, Senator Minchin was with us last night, but has had to leave this
morning. In any case, of course,  I  should not have embarrassed him by asking
him to confirm or deny the veracity of that reportage.

Having mentioned last year’s federal election, i t  may be opportune to note
tha t ,  since the Society las t  met in Perth in March las t  year, the Coal i t ion
government has been returned to office in Canberra, and t ha t ,  mirabi le  dic tu ,
the outcome for the half-Senate election now means  t ha t  i t  will have a Senate
ma jor i ty  f rom 1 Ju ly  next. So much, incidentally, for the view s ta ted by the
Prime Min is te r  in his speech to the Liberal Par ty ’s  Nat ional Convention in
Adelaide on 8 June, 2003, when he sa id t h a t  “ i t  is for prac t i ca l  purposes
impossible for the Coal i t ion in i ts own r i gh t  to  obtain a ma jo r i t y  of the 76
members of the federal Senate”. All I wil l  say on that point is that , as Professor
Malcolm Mackerras pointed out in his paper to our last Conference in Perth, any
Government which is so reckless as to go to an election promising (threatening)
a new Goods and Services Tax ,  as  th i s  Government did in 1998, should not be
surprised if the voters punish it severely through their Senate votes for doing so.
In short ,  the Government has always had i tsel f  to blame, not wholly but
principally, for its diff icult ies in the Senate during 1999-2005.

That, of course, is now (almost) in the past, and the Government is looking
forward to a much br ighter Senate s i tuat ion. In turn, however,  that makes that
outbreak of centra l i s t  pol i t ica l  rabies to which I referred ear l ie r  a l l  the more
dangerous. We live in interest ing – and potent ia l ly threatening – times. One of
our papers tomorrow, by Mr  Bryan Pape, on The Use and Abuse of the
Commonwealth Finance Power , will spell out in some detai l  the ravages which
Canberra has already wrought in our federal constitutional defences.

Today, however, we are to begin wi th some papers bearing on the
const i tut ional s tate of af fa i rs here in Queensland. The arrogance of pol i t ic ians
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generally is, of course, legendary; but the Government of this State seems to have
carr ied that  arrogance to extremes.  We shal l  hear short ly two papers ,  f rom Mr
Kevin Lindeberg and Professor Suri Ratnapala, which in their very different ways
go to the heart of that issue, while Mr Bruce Grundy will consider the noticeable
absence in this State of one of the insti tutions (an Upper House) which in other
States does provide some  check upon the d ic ta to r sh ip  of the Executive. And
tonight ,  of course, Bob Bot tom will address us on Frauding the  Vote in
Queensland.

However, as Professor Dean Jaensch remarked last November in “launching”
in Adelaide Volume 16 of our Proceedings, our Conference programs are
remarkably “eclectic”. This one is no exception. Apar t  f rom the issues I have
already mentioned, we are looking forward to papers on such var ied topics a s
Sect ion 15 ( the f i l l ing of casual Senate vacancies) ;  the Head of S ta te  question;
the nat ional ly dispir i t ing joke which Nat ive Ti t le (or Brennan-Deane t i t le) ha s
become today; and the issue of Austral ian sovereignty and the Uni ted Nat ions .
What could be more “eclectic” than that?

Before I hand over to our Cha i rman for the opening Session, Mr  Be rna rd
Ponting, I wish to record two acknowledgements. The first is to Bernard Ponting
himsel f ,  to whom, as an old f r iend, I  appealed af ter the Board had decided to
hold th i s  Conference on the Gold Coast .  I t  was he who undertook the not
insubs tant ia l  work involved in locating a venue appropr ia te  to our modest
budget, and I hope you will join me in thanking him for a job well done.

My second acknowledgment relates to that aforementioned book “launch” in
Adelaide, organized by our indefat igable South Aus t ra l i an Board member, Bob
Day. It is to Bob’s generosity that the Society also owes the banner which you see
on yonder wall, and it is also to his generosity that we owe those neatly and well
printed programs which graced al l  your places at dinner last night – and which
have s imi lar ly  graced the Opening Dinners of all sixteen of our previous
Conferences. It is h igh  t ime tha t  Bob Day was thanked (publicly, t h a t  i s )  f o r
that, and I hope you will all now join me in doing so.

I now have great pleasure in asking Bernard Ponting to take the chair , and
call upon our first speaker, Mr Kevin Lindeberg.
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Chapter One
The Heiner Affair

Kevin Lindeberg

In th i s  paper I shall invite you to consider the Heiner a f f a i r ,  which has
persisted fo r  the  l a s t  15 years in “post-Fi tzgerald” Queensland, i t s  e ra  of so-
called open and accountable government. This affair is the long-running Hydra of
Queensland’s public admin i s t r a t ion .  I t  grew out of a decision by the Goss
Government, within weeks of taking control in 1990, which now gives rise to the
most serious questions about the consti tutional state of affairs in Queensland.

Heiner affair’s epicentre
The decision to which I refer was the order by the Queensland Cabinet to
deliberately destroy the Heiner Inquiry documents to prevent their known use as
evidence in an an t ic ipa ted jud ic ia l  proceeding, and to prevent the contents of
the gathered public records being used against the careers of the public servants
involved. These public records were gathered during the course of a lawful
inquiry1 into the management of the John Oxley Youth Detention Centre
conducted by ret i red St ipendiary Mag i s t r a t e  Noel Heiner, f rom whom the
affair ’s name is derived.

The Heiner Inquiry was established in the final days of the Cooper National
Par ty  Government; within weeks of the Goss Government coming to power, the
Inquiry was shut down, and al l  the gathered material secret ly destroyed. At the
t ime the Cabinet ordered the records be destroyed, the Queensland Government
was aware t h a t  they were likely to be required in evidence in a jud i c i a l
proceeding.

Let me present some key Heiner facts as they affect the rule of law and
Queensland’s governance.

Due process commenced
In January and February, 1990 my union member, the manager of the Detention
Centre, sought to access the Heiner Inquiry documents, insofar as they were
about him, under a public service “access” regulation, namely Public Service
Management and Employment Regulation 65 .  He also indicated tha t  he  m i gh t
take defamat ion act ion. As his union organizer, I  was required to protect h i s
indus t r ia l  in teres ts .

His sol ic i tors and two t rade unions placed the Government on notice of
foreshadowed court proceedings. Tha t  was done by let ter , phone call and
meeting. The Queensland Government was told not to destroy the evidence, and
that i f  access was not granted “out of court” ,  then the matter would be set t led
“in court” . Unbeknown to us, the Famil ies Department had meanwhile
t ransferred the documents to the Office of Cabinet in a desire to gain access
exemption under “Cabinet confidentiality” or “Crown privilege”.

The relevant February/March, 1990 Cabinet submissions, copies of which we
now hold, divulge that al l  Cabinet members in attendance were aware t h a t  t h e
documents were likely to be required as evidence in a foreshadowed jud i c i a l
proceeding. Crown Law advice, which we also now hold, reveals that the Cabinet,
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and Crown Law, knew that the records would be discoverable upon the serving of
the anticipated writ .  By other evidence spoken in the  med ia ,  we know tha t  a t
leas t  one Minis ter ,  i f  not a l l ,  were aware tha t  those  public records contained
evidence about the known or suspected abuse of children at the Centre.2

As each layer of cover-up has been peeled away, the presence of child abuse
at the Centre surfaced after being concealed for years. I t  was primari ly through
the investigative skills of Mr  Bruce Grundy t h a t  the horrible t r u th  became
known. The abuse went from physical, psychological abuse to the offence of
cr iminal  paedophi l ia , 3 involving the sexual a s sau l t  of a 14-year-old female
indigenous minor in the lead up to the Heiner Inquiry. Worse, those working
within government knew of such th ings  a t  al l relevant t imes ,  and did nothing
about it, and some are stil l working in government.

The gravest legal and const i tut ional ramif icat ions f low from the shredding
of the evidence and the as sau l t  aga ins t  the female minor in S ta te  care a s
handled by our law-enforcement author i t ies .  I t  i s  c lear that  those au thor i t i e s ,
including the Cabinet and the legislature, could not face the horrendous
pol i t ical ,  legal, and const i tut ional prospect tha t  pe rhaps  all members of the
Queensland Cabinet of 5 March, 1990 might be in serious breach of the Criminal
Code of Queensland.

In a nutshel l ,  ins tead of upholding the law, all relevant law-enforcement
and accountabi l i ty a rms  of government collapsed in around the Cabinet’s
shredding desire by declaring it perfectly legal 4 when the law, properly applied,
suggested otherwise.

Foreshadowed judicial proceedings known
It was known and acknowledged by the Government that court proceedings had
been foreshadowed by a f irm of sol ici tors (off icers of the court) and two t r ade
unions,5 and that the Heiner Inquiry records were the centra l  i tem of evidence.
We were told by the Queensland Government that Crown Law was considering our
access request, and once its advice was received, we would be informed.

Unbeknown to us, the Queensland Government meanwhile had secretly
sought urgent approval  f rom the Sta te Archivist on 23 February, 1990 to have
the records destroyed pursuant  to the Libraries  and Archives Act 1988, and
secured her approval on the same day.

However, in Cabinet’s letter to the State Archivist , i t fai led to inform her of
the known evidentiary value of the records for the foreshadowed jud i c i a l
proceeding. She was told that the records were, in the Cabinet’s view, “no longer
required or pertinent to the public record”. At th i s  very t ime the Queensland
Cabinet, Department of Families and Crown Law knew that (a) the records were
cr i t ical ly relevant evidence for the ant ic ipa ted jud ic ia l  proceeding; (b) they
would be discoverable pursuant to the discovery/disclosure rules of the Supreme
Court of Queensland; and (c) any c la im of “Crown privilege/Cabinet
conf ident ia l i ty” 6 would fa i l  once the expected wr i t  arr ived and discovery
procedures commenced, because the records were not created for a Cabinet
purpose. 7

So while we were wait ing pat ient ly for the Crown Solici tor ’s f inal advice
regarding access or non-access, on the assurance that we were dealing with “the
Crown” – the so-cal led “model l i t igant” – and t h a t  the records were safe, on 5
March, 1990 the Queensland Cabinet ordered the destruction of the evidence. The
order was secret ly carr ied out on 23 March,  1990.  Off ic ia l  not i f icat ion on the
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“access issue” – the issue to be l i t i ga ted –  d id  not come from the Government
until 22 May, 1990, weeks af t e r  al l  the sought-after records had been destroyed.
We were given no opportunity to seek injunctive relief from the courts.

In th i s  early March,  1990 period, when discussing the ma t t e r  wi th the
Family Services Minis ter ’ s  Pr ivate Secretary, I was inadvertently told of the
shredding plans or act-of-shredding. I immediate ly challenged the proposed
action, only to be told the next day that the Minister would no longer deal with
me. The Minister insisted on my union’s General Secretary and/or  h i s  Ass i s t an t
taking over the case, which happened, and then several weeks la ter ,  I was
summari ly dismissed. My handl ing of this case was used as one of the excuses
to dismiss me.

Before I was f inal ly dismissed, I  informed my union’s Executive t h a t  the
shredding of the records represented a potent ial  ser ious breach of the cr iminal
law which could involve the entire Cabinet. I t did not move them, other than to
remove me.

The Criminal Justice Commission: administration of justice
In December, 1990 I took my dismissal to the new Criminal Just ice Commission
(CJC).  I t  indicated that i t  could look into the matter because i t  involved a uni t
of  publ ic  adminis t ra t ion.

This journey went into the very bowels of Queensland’s cr iminal  jus t i ce
system and publ ic adminis t ra t ion. Both were found want ing.  I  was confronted
with dissembling, delay, double standards, misleading of Par l iament ,  conflicts
of interest ,  errors and omissions, lost documents, fa i lure to refer, t ampered
tapes ,  in t imidat ion,  threats ,  misquot ing and mis interpret ing the law.

The alleged offence, which I  put  to the CJC as f i t t ing the des t ruct ion-of -
evidence conduct by the Queensland Cabinet, was s. 129 of the Criminal Code Act
1899 (hereinafter “the Criminal Code”).

The Griffith Criminal Code
Over 100 years ago, S i r  Samuel Gr i f f i th wisely draf ted,  and the Queensland
Par l iament accepted into law, his  Cr iminal  Code.  I t  s t i l l  s tands.  Section 129 –
destruction of evidence – provides that:

“Any person who, knowing that any book, document, or other thing of any
kind, is or may be required in evidence in a  j ud i c i a l  proceeding, wilfully
destroys i t  or renders i t  illegible or undecipherable or incapable of
ident i f icat ion,  wi th intent thereby to prevent i t  f rom being used in
evidence, is gui l ty of a misdemeanour, and is l iable to imprisonment with
hard labour for three years”. 8

Section 119 of the Criminal Code, dealing wi th the def in i t ion of “ jud i c i a l
proceeding”, reads as follows:

“In this chapter – ‘ judicial proceeding’ includes any proceeding had or taken
in or before any tribunal, or person, in which the evidence may be taken on
oa th” .
The CJC held that because the words “had or taken in or before” were in the

present tense, they excluded a jud ic ia l  proceeding in contemplation or
ant ic ipa ted.  I t  held t h a t  s. 129 could only be tr iggered once a jud i c i a l
proceeding was on foot, even though i t  was within the knowledge of the doer
t h a t  the relevant jud ic ia l  proceeding was foreknown, contemplated, or
ant ic ipated. Even in the wake of R v. Rogerson , the CJC considered i t  was a
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perfectly reasonable view for competent lawyers to hold.
I  chal lenged the CJC’s  v iew f rom the outset ,  suggest ing that  i t  was legal

nonsense. I also suggested t h a t  the al ternat ives of a t t empt ing  to obs t ruc t
just ice, or a conspiracy to pervert the course of just ice, may be available on the
fac t s .

Under elementary s tatutory interpreta t ion rules ,  the operat ive word in s.
119 is “includes”. In other words, the te rm “ jud ic ia l  proceeding” was
“unfettered” – but more of that later.

In 1993 the Senate established the Senate Select Commit tee on Public
Interes t  Whistleblowing9 as pa r t  of a federal government move to es tabl i sh
national whist leblower protect ion legis lat ion. I  presented a submission, using
the Heiner affair  as the vehicle to address i ts terms of reference. In i ts August ,
1994 report, the Commit tee unanimously recommended t h a t  the Goss
Government review this case, and eight other “unresolved” Queensland cases. 10

The Goss Government declined to do so.
In reaction to the Goss Government’s refusal, in December, 1994 the Senate

established the Senate Select Committee on Unresolved Whistleblower Cases ,  in
which the Heiner a f f a i r  was a specific te rm of reference. This Commit tee ,
chaired by (then) ALP Tasmanian Senator Shayne Murphy, took evidence
throughout 1995.

In evidence before this Senate Select Committee, the CJC official and lawyer
who had had prime carr iage of my complaint made th i s  so-called “legal
declaration” concerning due process touching on the protection of evidence:

“What you do with your own property before l i t iga t ion is commenced, I
suggest, is quite different from what  you do wi th i t  a f te r  i t  i s
commenced”.11

The Queensland Government and CJC claimed t h a t  the Queensland
Government acted on legal advice when ordering the destruction of the evidence,
and pointed to advice of 23 January, 1990 which relevantly said:

 “…this advice is predicated on the fac t  t h a t  no legal act ion has been
commenced which requires the production of those files…”. 12

The CJC claimed that so long as the Queensland Government acted on legal
advice,  i t  could not be established t h a t  i t  was act ing dishonestly; which, in
turn, could not enliven the necessary off ic ial  misconduct provisions of the
Criminal Justice Act 1989 or, for that matter, the Criminal Code.

The CJC sa id t h a t  i t s  duty was not to ad jud ica te  between competing
advices on the same legal point – that is ,  s .  129 – but rather, so long as advice
existed and had been acted upon – in effect any advice, including wrong advice 13 –
t ha t  wa s  suff icient to give the government clearance to those involved in the
shredding.

In deal ing with the CJC’s understanding of the law, I point to Ostrowski , 14

wherein Call inan and Heydon JJ ,  in f inding a guil ty verdict against Mr Palmer, a
crayf isherman from Western Aus t ra l i a  who obtained Crown advice which
happened to be erroneous before acting on it, said:

“A mockery would be made of the criminal law if accused persons could rely
on, for example, erroneous legal advice, or the i r  own often self-serving
understanding of the law as an excuse for breaking it…”.
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The role of the State Archivist in the administration of justice
The Queensland Government has also claimed that i t  acted under the authori ty
of the Libraries  and Archives Act 1988. If th i s  were the end of the  ma t t e r ,  i t
would permit the power under that Act – now the Public Records Act 2002 – to
intervene unilateral ly in the administrat ion of just ice and overr ide s. 129 of the
Criminal Code or the discovery/disclosure Rules of the Supreme Court.

Of course, the correct posi t ion is that no archivist would ever au thor ize , 15

or may legal ly authorize, the destruct ion of public records when knowing t h a t
they were likely to be evidence fo r  a  jud i c i a l  proceeding. Yet the CJC c la imed
t h a t  the “legal value” of public records did not fal l  wi thin the arch iv i s t ’ s
statutory discret ion when appraising them for destruct ion/retention, as her sole
concern was their “histor ical” value. Out of th i s  af fa i r ,  I  have suggested t h a t
State/federal archivis ts should be made, by law, off icers of the Parl iament, just
as Auditors-General are, to af ford them greater independence and protect ion
from Executive power when protecting public records in the public interest. 16

I reiterate, openness and transparency were not present at this vital period
of February-March, 1990. When we were wai t ing for the “f inal” advice f rom
Crown Law at that t ime, the Queensland Government had already received it on
23 January, 1990. We were not officially told of th i s  advice, or what  the
government intended to do, in a matter which unquestionably concerned judicial
proceedings in which the Heiner Inquiry documents were known to be the central
item of evidence. Moreover, we were misled into bel ieving that  the f inal  advice
was s t i l l  coming, when the Government already had i t ,  and had decided to
destroy the evidence. Official notice only came a f te r  everything had been
destroyed.

Inviting a world without evidence
The CJC’s position on “due process” gave rise to very serious concern. In effect, it
invi ted open s la ther on the adminis t ra t ion of jus t ice by the Execut ive in terms
of destroying evidence, wi th i t s  full backing as the so-called independent
watchdog against government corruption.

I t  was suggest ing that al l  evidence in the possession or control of a party,
including the Queensland Government, could be legally and proactively destroyed
up to the moment of the expected writ being fi led and/or served. The shredding
could be done for the specif ic purpose of preventing the known evidence being
used in those ant ic ipa ted proceedings. If th i s  were correct a t  law, i t  would
simply invite a  “wor ld  wi thout  evidence”17 – and dare I  say,  one of Aus t ra l i a ’ s
greatest jur is ts ,  Sir Samuel Grif f i th, was not that s i l ly when draft ing s.  129!

This posit ion has not been recanted by the CJC’s successor body, the Crime
and Misconduct Commission (CMC), or the Queensland government.

In his oral submission to the Senate Select Commit tee on Unresolved
Whist leblower Cases  on 23 February, 1995 in Brisbane, my senior counsel, Mr Ian
Callinan, QC 18 sa id th is  on the point of destroying known evidence which is or
may be required in judicial proceedings:

“The real point about the ma t t e r  is t h a t  i t  does not ma t t e r  when, in
technica l  terms,  jus t ice begins to run.  What i s  cr i t ica l  is t h a t  a  pa r t y  in
possession of documents knows that those documents might be required for
the purposes of l i t igation and consciously takes a decision to destroy them.
Tha t  is unthinkable. If one had commercial l i t iga t ion between two
corporations and i t  emerged t h a t  one of the corporations knowing or
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believing t h a t  there was even a chance t h a t  i t  m igh t  be sued, took a
decision to destroy evidence, t h a t  would be regarded as conduct of the
greatest seriousness – and much more serious, might I suggest, if done by a
government”.19

In August ,  1995, af ter certa in inculpatory admissions were made by a CJC
off ic ial  to the Senate 20 concerning the s t a te  of knowledge of the members of
Queensland Cabinet before the shredding, and the purpose for ordering the
destruction of the records, Mr Call inan, QC advised the Senate Select Committee
tha t  the  CJC ’ s  s t r i c t ,  na r row interpreta t ion of jud ic ia l  proceedings was “too
signif icant to ignore”. 21 He went on to advise that s. 129 may have been breached,
or s. 132 of the Criminal Code – conspiracy to pervert the course of just ice – in
the a l te rna t ive for  the sake of completeness. He cited R v. Rogerson22 as the
leading author i ty .

In i t s  October, 1995 report the Senate Select Commit tee described the
shredding as “an exercise in poor judgement”, 23 and fai led to address M r
Callinan’s advice.

The Morris/Howard report
In May, 1996, the Borbidge Queensland Government appointed two independent
barr is ters ,  Messrs Anthony Morr i s ,  QC and Edward Howard to invest igate my
allegations “on the papers” and to recommend to Government whether or not an
open inquiry should be held. Their report was tabled in October, 1996 w i th
considerable fanfare.

Messrs  Morr i s ,  QC and Howard found t h a t  i t  was open to conclude that
numerous criminal offences 24 may have been committed – that is , breaches of ss.
129, 132 and/or 140, 192 and 204, including off ic ial  misconduct. They
recommended the immedia te es tabl i shment  of  a  publ ic  inqui ry ,  s ta t ing tha t  i t
was warranted because the potent ia l  offences, carrying penalt ies ranging f rom
one to seven years imprisonment,  were fa r  more serious than those which
brought the Fitzgerald Inquiry into being in 1987.

Messrs Morris ,  QC and Howard suggested tha t  s .  129 had been breached.
They cogently argued that i t  did not require a judicial proceeding to be on foot
to t r igger i t ,  and that  the Form of the Indic tment Schedule (No. 83) could not
dictate the meaning of the Code.25 They roundly criticized the conduct of the CJC,
suggesting that i ts investigation was not thorough or independent.

The Borbidge Government, instead of establishing a public inquiry, sent the
report to the Off ice of the Director of Public Prosecutions (DPP) to be advised
(a)  as  to the correc t  in terpreta t ion of  s .  129; (b) of whether charges could be
brought aga ins t  those named; and (c) of whether a public inquiry should be
held.

Af ter  a 6-month delay, the Borbidge Government made an announcement
tha t  the DPP had advised (a)  tha t  i t  was not  in the publ ic  in teres t  to hold an
inquiry; (b) that certain off ic ials could be charged, but i t  was not in the public
interest to do so. There was, however, no announcement about the proper
interpretat ion of s. 129.

I now want  to  introduce the contents of a “highly protected internal CJC
memorandum” 26 dated 11 November, 1996, written by then CJC Chief Complaints
Off icer Mr Michael Barnes,  to his super iors ( i .e . ,  Messrs Frank Clai r  and Ma r k
Le Grand) in response to the f indings of the Morris/Howard Report .  I t  says this
at page 4:
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“Nor do the authors refer to section 119 of the Criminal Code which defines
‘ judicial proceeding’ for the purposes of the offences under consideration.
That def ini t ion is  f ramed ent i re ly in the present tense which, in my view,
supports the contention t h a t  proceedings mus t  have commenced for an
offence under section 129 to be made out. 27

“While the authors refrain from making any f indings of gui l t  in relat ion to
Cabinet on the basis that they were unaware of the  s ta te  o f  knowledge of
the min is te rs  concerned, memoranda f rom Ma t che t t  and Warner strongly
suggest t h a t  the knowledge which Messrs Morr i s  and Howard deem
suff icient to inculpate the Depar tmenta l  officers involved was shared by
the politicians who gave the order to shred the Heiner documents”.

The smoking gun – the January, 1997 DPP’s advice
Now let me return to the DPP’s advice to the Borbidge Government on the
findings and recommendations of the Morris/Howard report .

That advice currently remains hidden from public scrutiny. I, however, have
the advantage of having read i t .  On 23 September, 2003 I was given access to
this 6 January, 1997, 23-page advice by the Leader of the Queensland Opposition,
in whose possession i t  rests .  I can say wi th cer ta inty t h a t  i t  erroneously
interprets s .  129. I t  c la ims that a judic ia l  proceeding must be on foot before i t
can be tr iggered. 28 I t  is therefore open to conclude t h a t  th i s  erroneous
interpretat ion had the ef fect  of preventing ser ious cr iminal charges being laid
against those involved in the shredding of the Heiner Inquiry documents.

I now turn to two further events which ran almost parallel in t ime.

Federal government intervention
The f i r s t  event was the reference given to the federal government’s House of
Representat ives Standing Commit tee on Legal and Const i tut ional Affa i rs by the
Justice Minis ter ,  Senator the Hon Chris Ellison in May, 2002. I t  was
commissioned to hold a national inquiry into Crime in the  community :  v ic t ims,
offenders and fear of  crime .  Th is  Commit tee was chaired by the Hon Bronwyn
Bishop, MP, and Mr Grundy and I placed the Heiner affair before i t during 2003
and 2004.

In August, 2004 the Commit tee handed down i t s  report into the Heiner
affair ,  but not before al l  ALP members of the Committee resigned en masse .  In
an unprecedented landmark report in the history of Aus t ra l ian pol i t i ca l  l i fe ,  a
federal par l i amentary  Commit tee recommended cr iminal  charges be l a id
aga ins t  the entire Cabinet of a S ta te  jur i sd ic t ion.  This is what  was
recommended:
Recommendation 1: “That the Queensland Government publicly release the 1997

advice on the Morr i s/Howard Report provided by the Director of Public
Prosecutions to the then Borbidge Government”.

Recommendation 2: “Given that:
• i t  is beyond doubt t h a t  the Cabinet was fully aware t h a t  the

documents were likely to be required in jud ic ia l  proceedings and
thereby knowingly removed the r igh ts  of a t  least one prospective
l i t i gan t ;

• previous in terpreta t ions of the appl icabi l i ty of section 129 as not
applying to the shredding have been proven erroneous in the  l igh t  o f
the conviction of Pastor Douglas Ensbey [as to which see later]; and
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• acting on legal advice such as that provided by the then Queensland
Crown Solici tor does not negate responsibil i ty for taking the action in
question,

the Commit tee has no choice but to recommend t h a t  members of the
Queensland Cabinet at  the t ime that the decis ion was made to shred the
documents gathered by the Heiner Inquiry be charged for an offence
pursuant to section 129 of the Queensland Criminal Code Act 1899. Charges
pursuant to sections 132 and 140 of the Queensland Criminal Code Act 1899
may also ar ise” .

Recommendation 3: “That a special  prosecutor be appointed to inves t iga te a l l
aspects of the Heiner Affair ,  as well  as al legat ions of abuse a t  John Oxley
Youth Centre that may not have been aired as par t  o f  the Heiner inquiry
and may not have been considered by the Forde or other inquiries.
“Tha t  th i s  special prosecutor be empowered to call all relevant persons
wi th informat ion as to the content of the Heiner inquiry documents,
including but not necessarily limited to:
• Public servants at the t ime, including staf f  of the then Department of

Family Services, the Criminal Just ice Commission, Queensland police,
and the John Oxley Youth Centre

• Relevant union officials.
“Tha t  the special prosecutor be furnished wi th all avai lable
documentation, including all Cabinet documents, advices tendered to
Government, records from the John Oxley Youth Centre and records held by
the Depar tment of Fami ly Services ,  the Cr iminal  Jus t ice Commiss ion and
the Queensland Police”.

Double standards on public display
The second event was the charging of a Queensland cit izen, a Pas tor  Douglas
Ensbey, by the police and DPP with the offence of destroying evidence required for
a jud ic ia l  proceeding. The guillotined diary of the gir l involved in the case
contained evidence about her being abused by a parishioner. The pas tor  was
commit ted and ordered to s tand t r ia l  on 13 March, 2003 pursuant to s .  129,  or
in  the a l te rna te ,  s .  140 (a t tempt ing to obs t ruc t  jus t i ce)  of the Cr iminal  Code.
The relevance of this to the Heiner  a f fa i r  was that the destruct ion-of-evidence
conduct occurred some five to six years before the relevant jud ic ia l  proceeding
commenced. Yet, according to the same law-enforcement au thor i t ies ,  such
action could not apply in Heiner because the  an t i c ipa ted proceedings had not
commenced.

I  wi tnessed this  shredding t r ia l  throughout ,  accompanied for much of the
t ime by Mr Grundy. Within f ive minutes of the Distr ict Court tr ial  commencing,
the court ruled that s. 129 did not require a judicial proceeding to be on foot to
trigger the provision. We saw the criminal law being applied by the State by self-
serving double standards. On 11 March, 2004, Pastor Ensbey was found guilty of
breaching s. 129. And then, on 25 March, 2004, Queensland’s Chief Law Officer,
the Attorney-General and Minister for Justice, appealed the leniency of sentence
to the Queensland Court of Appeal because of the seriousness of the cr ime,  in
doing so using my interpretat ion of s. 129. On 17 September, 2004 the Court of
Appeal upheld that interpretation of s. 129, and the conviction, but rejected any
increase in sentence.
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Unarguable criminal provision
The central structure for confirming the convict ion in Ensbey 29 by their Honours
Davies, Will iams and Jerrard JJA in respect of s. 129 was put in these terms:

“It was not necessary that the appellant knew that the diary notes would be
used in a legal proceeding or that a legal proceeding be in existence or even
a l ikely occurrence at the time the offence was committed. It was sufficient
t h a t  the appellant believed t h a t  the diary notes migh t  be required in
evidence in a possible future proceeding against B, that he wilfully rendered
them illegible or indecipherable and tha t  h i s  i n t en t  was to prevent them
being used for that purpose”.
Their Honours confirmed the legal correctness of Judge Samios’ direction to

the Distr ict Court jury, which was as fol lows:
“Now, here, members of the jury, the words, ‘might  be required’, those
words mean a real is t ic possibi l i ty .  Also, members of the jury,  I  direct you
there does not have to be a judicial proceeding actually on foot for a person
to be guilty of this offence. There does not have to be something going on in
th i s  courtroom for someone to be guil ty of th i s  offence. If there is a
real is t ic possibi l i ty evidence might be required in a judicial proceeding, i f
the other elements are made out to your sat isfact ion, then a person can be
guilty of that offence”.
I t  is highly relevant to note Jer rard JA’s reasoning in Ensbey on the

defini t ion of “ judicial proceeding”. He demonstrated i ts  unfet tered meaning by
its plain reading and application to the offence of perjury (i .e., s. 123). In short,
i t  could not be plainly “unfettered” in perjury, but “fettered” when dealing with
the dest ruct ion of evidence. Consistency and predic tabi l i ty  mus t  apply under
s ta tutory interpreta t ive pr inc iples .

I  may add that in Apri l/May, 2003, wel l  before Ensbey was se t t led ,  re t i red
former Appeal and Supreme Court of Queensland Justice the Hon James Thomas
advised The Independent Monthly  on s. 129. He advised tha t  whi le  many laws
were indeed arguable, s. 129 was not. It plainly included a proceeding not yet on
foot but one within contemplation of the doer. He suggested that those involved
in any breach may still be open to charges.

In short ,  i t  is my content ion that the erroneous in terpreta t ion of s. 129
used to t hwa r t  my  pu r su i t  of just ice,  was one which should never have been
involved.

Put simply, this rule by Executive decree is total ly unacceptable i f the rule
of law matters in Queensland.

Some germane considerations
Former Uni ted States Supreme Court  Just ice Fel ix Frankfurter is c red i ted wi th
having said:

“…if one man can be allowed to determine for himsel f  wha t  i s  law, every
man can. Tha t  means f i r s t  chaos, then tyranny. Legal process is an
essential part of the democratic process”.
Welding together all the elements which make up a liberal democra t ic

society governed by the rule of law, by which respect for and the upholding of
legal process and lega l  cons t i tu t ional  r ights  should guarantee  the democra t ic
t imeless value of equality before the law, are the words of Mason C J ,   Deane
and  Dawson J J in Ridgeway, which reinforce Justice Frankfurter’s words:
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“The basis in principle of the discretion lies in the inherent or impl ied
powers of our courts  to protect the in tegr i ty  of  their processes. In cases
where i t  is exercised to exclude evidence on public policy grounds, i t  i s
because, in all the circumstances of the pa r t i cu la r  case, applicable
considerations of ‘high public policy’ relat ing to the admin i s t r a t ion  of
criminal just ice outweigh the legit imate public interest in the convict ion of
the guil ty”.
Courts need evidence to do just ice in ad jud ica t ing  disputes .30 This i s

commonly known and accepted. Proper public record keeping also plays an
essent ial  role in the administrat ion of just ice.

Concerning the protection of evidence, i t s  admiss ib i l i ty  and
discovery/disc losure,  i t  i s  ul t imately for the courts ,  in a democracy, to decide
what is and what is not admissible in evidence in a judicial proceeding. 31 It does
not fal l  on the par t ies  to decide uni lateral ly for themselves to advantage
themselves.

More especially, i t  does not fal l  on the executive a rm of government to
decide for i tsel f  what is or is not required, and be permi t ted to  embark on a
reckless or deliberate uni la tera l  destruction-of-evidence exercise when party to
l i t igation. To do so would be to seriously and unacceptably breach the doctrine
of the separation of powers. I t would see the Executive capable of th rus t ing a
dagger into the hear t  of the independence of the judic ia ry for self-serving
purposes,  by denying the judicia l  arm of government i ts  const i tut ional r ight to
fact- f ind, t ruth-seek, decis ion-make and to do just ice according to law without
fear or favour, based on all available evidence relevant to a pending or
ant ic ipated judicia l  proceeding.

Another foundation stone on which th i s  paper is based are the words of
Gibbs C J in FAI Ltd v. Winneke, 32 namely:

 “I can see no reason in principle why the rules of natural justice should not
apply to an exercise of power by the Governor in Council, who is of course
not above the law…”.
I am also fortified by Deane J in A v. Hayden,33 wherein he said:
 “…neither the Crown nor the Executive has any common law right or power
to dispense with the observance of the law or to authorise il legality”.
Chief Justice Gleeson, in his speech to the Family Court Conference in Sydney

in 2001, said:
“The importance of the admin i s t r a t ion  of cr iminal  just ice,  not only to
public safety and securi ty,  but also to the decency of a society, and i t s
respect for human dignity and r ights ,  is too obvious to require
elaborat ion”.34

While I agree with Chief Justice Gleeson, from my experience in the Heiner
af fa i r  wi th Queensland’s  cr iminal  jus t ice sys tem and i t s  publ ic  adminis t ra t ion,
I suggest t ha t  i t s  impor t ance  needs a dose of elaboration from north of the
Tweed, where our unicameral system of government reigns supreme.

Power corrupts,  absolute power corrupts absolutely. I believe t h a t  there
must be limits placed on power and its exercise through checks and balances.

The great contract of trust
Our system of government works on the great  contract  of t r u s t  between the
Crown – on behalf of the people – and/or the Crown’s representative, i t s
Minis ters of State and the people’s elected representat ives that in al l  things, at
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all t imes,  for all par t ies ,  the law and Const i tut ion shall be respected and
upheld. Before power can be exercised over the people, the governed and the law
demand that  the governors and/or adminis t ra tors  sea l  th is  great  contrac t  by a
sworn Oath of Office. 35

Under th i s  great  contract ,  a l l  are publ ic ly commi t ted to  the rule of law
because the law binds us all, accepting that we are all equal before the law.

However, when and if the Crown’s Min is ters  place themselves beyond the
law and const i tu t ional  cus tom, the  u l t ima te  gua rd i an  is the Crown itself .  In
Austral ia ’s  const i tut ional monarchy system, the role of the Governor-General or
State Governor must be, in the last resort ,  to invoke the Crown’s discret ionary
reserve powers in order to ensure compliance wi th the general law and the
effective working of parliamentary democracy.

In my opinion, we may have such an extraordinary circumstance now in the
shape of the Heiner affair .

I t  is well sett led t h a t  neither Sovereign, Head of S ta te ,  President nor
executive government should be above the law in societies which c la im to be
governed by the rule of law, any more than you or I are above the law. 36 This
democrat ic principle engenders public confidence and t r u s t  in government. A t
another level in our system, our Consti tut ion  provides the power and authori ty
to an independent judiciary to act as a bulwark against abuse by the execut ive
government, and requires the judic ia ry to do just ice wi thout  fear or favour
according to law. When necessary, i f the Executive and legis lature exceed their
cons t i tu t iona l  l imi t s ,  as  in Communist  Party Dissolution Act 1951,37 our High
Court may str ike down laws or act ions by the Executive and the legis la ture
which are found to be unconst i tut ional or illegal, even in the face of the
popularity of those laws or those actions.

I am also reminded of the warning issued by Thomas Jefferson:
“The two enemies of the people are criminals and government, so let us t ie
the second down with the chains of the Consti tution so the second will not
become the legalized version of the first”.

Non-negotiable values
Even af ter 14 years s t ruggl ing for just ice in respect of the Heiner af fa i r ,  I  hold
f i rm to the notion of equality before the law for all , especially expecting
government to act lawful ly in al l  things and at a l l  t imes. I t  is  a non-negot iable
value of this nation. It sustains our freedom.

Notwi ths tanding Vol ta i re ’ s  warning that  i t  i s  dangerous to be r ight  when
the government is wrong, if freedom mat ters ,  oppress ion and abuse of power
simply must be resisted because one person’s stand can make a difference. There
is a need to ensure  tha t  th i s  generation leaves the next  wi th the undamaged
legacy of a decent free society, and to see tha t  wha t  app l i e s  to the lowest in
society applies to the highest at law, especially the criminal law.

I  put  the  tes t  in these terms to the House of Representatives S tanding
Committee on Legal and Cons t i tu t iona l  Af fa i r s  dur ing i t s  inves t iga t ion of  the
Heiner affair as part of i ts nat ional inquiry into cr ime in the community. In my
opening statement on 16 March, 2004 in Brisbane, I said :

“…the resignat ion or ja i l ing of a Minister ,  and perhaps even, the jai l ing of
an entire Cabinet and senior public officials involved in a serious cover-up,
al though painful to see, will better secure our democrat ic future and
stabili ty in the long run than turning a blind eye to high level corruption in
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the short run because i t  sends the message to al l  that no one is above the
law”.
If and when the law is breached by government, i t  has the capaci ty to

wreak untold havoc on the peace, order and good government of any nat ion or
S t a t e .

Invoking the State Governor’s discretionary reserve powers
On 13 October, 2003 and again on 20 September, 2004 I placed these ma t t e r s
before Her Excellency the State Governor, because I believed that her government
was placing itself beyond the reach of the criminal law by abuse of power. I held
t h a t  such a circumstance may give rise to the need for her to invoke her
discret ionary reserve powers wherein, i f  sa t i s f ied t h a t  the al legation be well
made, and i t  is not being properly addressed because of abuse of power, Her
Excellency could “encourage” her government to appoint a Special Prosecutor to
f inal ly resolve the matter ,  or take other necessary measures within her legal
discret ion, 38 in order to restore public confidence in government.

In his 1999 Sir Robert Menzies Orat ion entit led Governors, Democracy and
the  Rule  o f  Law , 39 former Tasmanian Chief Just ice and Tasmanian Governor the
Hon Sir Guy Green said this:

“The principle of responsible government is not the sole or even the  ma in
principle upon which our system is founded. An even more impo r t an t
principle is the rule of law”.

He went on:
“ I t  is certainly the case t h a t  i f  one has regard to the principles of
responsible government alone it can be persuasively argued that a Governor
must  a lways fol low the advice of  the Minis t ry .  But the appl icat ion of the
principles of the rule of law leads to a different conclusion. The rule of law
also imposes an obligation upon a Governor to see that the processes of the
Executive Council and the action being taken are lawful and to refuse to act
when they are not. That duty is not confined to refusing to be a party to an
action which is unlawful in the sense of being contrary to say the criminal
law but includes ac ts  which are beyond power or ac ts  which are wi th in
power but are being exercised i r regular ly as was the case for example in
FAI v. Winneke” .
In my view, pursuant to the sworn duty of her  Min is te rs  of the Crown to

uphold Queensland law, which includes the Crime and Misconduct Act  2002,  in
which exists a body of conduct described as “suspected official misconduct”, Her
Excellency need only sa t i s fy  herself t h a t  suspected off ic ial  misconduct ex i s t s
which is not being addressed equally and properly by her government, thereby
placing itself beyond the reach of the law by self-serving abuse of office, and that
may trigger her discretionary reserve powers.

After receiving my first letter of 13 October, 2003, Her Excellency requested
a repor t  f rom the Premier  on the Heiner  a f fa i r  on 21 October, 2003. As of 29
March,  2005,  a lmost  18 months la ter ,  Her Excellency was s t i l l  wai t ing for  the
report, which had been purportedly delayed by the Queensland Government
wanting to wait  unt i l  the Ensbey case was set t led. 40 That case was set t led on 17
September, 2004 by the Queensland Court of Appeal. No appeal was taken on its
verdict. I simply ask, why the delay sti l l?

I also put these legal/const i tut ional issues to the Queensland Premier by
let ters dated 15 October and 22 November, 2004. I requested t h a t  a Special
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Prosecutor be appointed because the CMC and police were tainted and not free of
real or apprehended bias . 41 Premier Beat t ie  refused. He claimed t h a t  my
allegations had been “exhaustively invest igated” – a c la im which is s imply
untrue, and arguably self-serving.

On 23 March,  2005, in a fur ther  let ter to Her Excellency, I put the
significance of the Heiner affair in these terms:

“The cr iminal  law only carr ies a moral  and const i tut ional  basis of
authority and respect in a democracy if i t is applied equally by government
aga ins t  a l l  c i t izens who t r ansg res s  i t .  Tha t  i s  government by the rule of
law. If, however, the law becomes an instrument of sectional application by
government for government, such conduct is unfair and oppressive and sets
government in confl ict with democracy i tself and the rule of law. Tha t  i s
tyranny”.
In my las t  let ter of 3 Apri l ,  2005 to Her Excellency I suggested t h a t  her

government’s only weapon of defence now was delay in providing the requested
report .

On 6 April, 2005 I gained access to a submiss ion faxed to the Queensland
Director of Public Prosecutions on 13 September, 2003 from Pastor Ensbey’s legal
team. They ci ted the former DPP’s in terpreta t ion of  s. 129 as applied in the
Heiner a f fa i r  as reason not to proceed wi th the charge under s. 129 aga in s t
their  c l ient in the Dis t r i c t  Court. The submission was handed to me by M r
Ensbey. He had been sacked as a pastor of the Baptist Church in the wake of his
conviction and was earning a living as a truck driver. He also made available the
response, dated 6 November, 2003,  f rom the current  DPP, Ms Leanne Clare, in
which she re jected the ear l ier interpretat ion and advised tha t  the prosecut ion
against Pastor Ensbey was in the public interest and would proceed. 42

Consequently i t  may be sa id wi th cer ta inty t h a t  when the S ta te  of
Queensland prosecuted one of i t s  cit izens, namely Pas tor  Douglas Ensbey, the
State knew that  i t s  Minis ters of  the Crown and senior bureaucrats  escaped the
same fa te  for the same destruction-of-evidence conduct by the same c r imina l
provision (i.e., s. 129) being interpreted differently.

No statute of l imitat ions appl ies in regard to these al leged offences under
the Criminal Code, and they may therefore sti l l be addressed.

Issues of concern
In regard to the admin i s t r a t ion  of the cr iminal  law in Queensland, i t s
governance and the conduct of certain legal practi t ioners, i t  is now reasonably
open to conclude that:
1. Certain Queensland public off icials ( i .e. ,  Ministers of the Crown, MLAs and

public servants) collectively have themselves mis interpreted and/or know
th a t  the cr iminal  law (i.e., s. 129 of the Cr iminal  Code) has been
erroneously interpreted in the Heiner  a f fa i r ,  which has had the effect of
preventing serious cr iminal  and/or discipl inary charges being brought
aga ins t  cer ta in of them for their destruction-of-evidence conduct. Yet, in
the case of a pr ivate cit izen (i.e., Pas tor  Ensbey), some of those same
public off icials have knowingly applied and/or now know t h a t  the same
provision was applied correctly to the full extent of the law for the citizen’s
similar destruction-of-evidence conduct and seen him found guilty.

2. Certain Queensland public off icials ( i .e. ,  Ministers of the Crown, MLAs and
public servants) in respect of Point 1 have abused and continue to
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knowingly abuse their power and place themselves beyond the reach of the
law by not applying the cr iminal  law equally and consistently in a
mater ia l ly  s imi la r  c i rcumstance .

3. The Executive and legislative a rms  of government in the S ta te  of
Queensland have confirmed, by the Cabinet’s own destruction-of-evidence
action in the Heiner affair and its preparedness to continue to defend such
obst ruc t ionis t  conduct ,  tha t  both wi l l  in te r fe re  wi th  the jud ic ia l  a rm of
government to prevent evidence in the Executive’s possession and/or control
being used in known or reasonably ant ic ipated proceedings by deliberately
dest roying i t .  This  i s  despite knowing tha t  i n  those records is suspected
and/or known evidence concerning the abuse of children in S ta te  care ,  and
t h a t  such conduct scandalizes the disclosure/discovery Rules of the
Supreme Court, and breaches the doctr ine of the separa t ion of  powers so
fundamental to any civil society governed by the rule of law.

A Crown Prosecutor’s duty
The law says that  a  Crown Prosecutor ’ s  duty i s  to ac t  “ fa i r ly  and impar t i a l l y ,
and to assis t  the court to arr ive at the truth”,  and in respect of any decis ion to
prosecute or not to prosecute, i t  must be based upon the evidence, the law and
prosecuting guidelines, and must never be influenced by:

“ ( a ) race, religion, sex, national origin or political views;
 (b) personal feelings of the prosecutor concerning the offender or the

v ic t im;
 (c) possible polit ical advantage or disadvantage to the government or any

poli t ical group or party; or
 (d) the possible effect of the decision on the personal or professional

circumstances of those responsible for the prosecution”.43

I  submit that prosecut ing duty in Queensland is in doubt in respect of the
Heiner af fa i r .

Conclusion
The rule of law requires respect for due process over expediency, pol i t ica l  or
otherwise.

Those with a sworn duty to uphold the law and our Consti tution  ought not
allow th i s  ma t t e r  to remain unresolved. To do so imperi ls  our democra t ic
her i tage.

The law mus t  not be brought into derision by government, or anyone,
par t icu lar ly  the cr iminal  law and our Const i tut ion. This ma t t e r  mus t  be
properly addressed to restore public confidence and t r u s t  in Queensland’s
impar t ia l  admin is t ra t ion of  jus t i ce  and publ ic  admin is t ra t ion .
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Chapter Two
Constitutional Vandalism under Green Cover

Professor Suri Ratnapala

Austral ia is cal led the Lucky Country, but luck has played only a small  p a r t  i n
the country’s success. The conversion of resources into wealth requires cap i t a l ,
technology, enterprise and hard work. People do not invest in wealth creat ing
activity when the risks are too high and the returns too low. Risks increase when
the law is unpredictable and property rights are insecure.

The success of Aus t ra l ia ’ s  pr imary  industry sector owes much to the
re la t ive s tabi l i ty  of  proper ty r ights  and contrac tual  certainty secured by wha t
the great Scot t ish phi losopher David Hume cal led the “ three fundamental  laws
concerning the s tab i l i ty  of possessions, t rans la t ion by consent and the
performance of promises” . 1 These laws a re  main ta ined by the strength of the
Constitution and the eternal vigilance of the people.

This essay discusses a new th rea t  to const i tut ional  government and
property r ights in Austral ia that has ar isen out of what is in principle a worthy
and necessary program in public policy, namely environmental protection. The
threa t  a r i ses  not  f rom the a im i t se l f ,  but from the f lawed processes by which
environmental policies and laws are determined and implemented. These
processes not only subvert constitutional principles but also admit bad science.

It is impossible to survey within a brief essay the complex and ever growing
environmental regulatory regime in Australia. Hence I will focus my attention on
one piece of legislat ion t h a t  typif ies all t h a t  is wrong and dangerous about
recent trends in environmental protect ion law in this country. The legis la t ion I
examine is Queensland’s Vegetation Management Act 1999 (VMA ) which appl ies
to all freehold and non-freehold lands in Queensland. This law reflects a
regulatory model that  is  becoming the s tandard in Aus t ra l i a .  In searching for
an i l lus t ra t ive case of a s t a tu t e  t h a t  comprehensively defeats the values of
consti tutional government, in par t i cu la r  the  ru le  of law, democrat ic principle
and the basic requirements of natural justice, one need look no further than this
Act .  I  wil l  consider the const i tut ional i ty of some aspects of this legis lat ion and
the prospects for a successful challenge to its provisions.

Before I  discuss the impact of this Act on const i tut ional government ,  i t  i s
necessary to make some explanatory observations about this form of government
and i ts vulnerabi l i t ies.

What is a Constitution and what is constitutional government?
Const i tut ional  government, or government under law, is a remarkable
achievement of modern civi l izat ion, but i t  has been gained a t  a great  price.
Const i tu t ional  government enthrones the rule of law in the sense of the
supremacy of known, general and impersonal laws over rulers and subjects alike.
Mill ions of people around the world have died in the establishment and defence
of const i tut ional government. This is not an exaggerat ion when the human cost
of the 17 th Century consti tutional struggles in England, the American Revolution,
the Civil War, the two World Wars, the upris ings aga ins t  Fasc is t  and
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Communis t  rule, and present day democracy movements are accounted.
Const i tut ional government is  hard to win but not so hard to lose. It is a lways
under pressure from seen and unseen opponents.

The te rm “const i tut ion” once was synonymous wi th cons t i tu t iona l
government t h a t  meant a pa r t i cu la r  type of pol i t ica l  order in which the
author i ty  of rulers, including thei r  legislative power, was l imi ted through
appropriate inst i tut ional  devices ,  and both rulers and cit izens were subject to
the general law of the land. However, the term is now so debased that the most
widely read encyclopaedia, the Encyclopaedia Britannica informs i t s  readers
that in i ts s implest and most neutral sense, every country has a Const i tut ion no
mat te r  how badly or erra t ica l ly i t  may be governed.2 A Const i tut ion in t h i s
simple sense refers to the off icial descript ion of the Const i tut ion or the paper
Const i tu t ion.

There is another, more realist ic sense in which the word “cons t i tu t ion”  i s
used. I t  refers to the const i tut ion as i t  actual ly operates. This is the
cons t i tu t ion tha t  l ives  in the experience of the people,  that  which economists
call the “economic const i tut ion”.  The const i tut ion in th i s  sense deviates f rom
the paper Const i tut ion, somet imes for  the bet ter  but often for the worse. The
Const i tut ion Act  of New Zealand reposes absolute power in a single chamber
Par l iament .  Yet New Zealand enjoys a much greater degree of cons t i tu t iona l
government than most countr ies with elaborate wri t ten safeguards.  The United
Kingdom has a robust democracy and an outs tanding record on human r i gh t s
wi thout  a  sc rap of paper tha t  can  be called a Const i tu t ion.  As aga ins t  these
shining examples, we f ind many countr ies fai l ing to secure a semblance of the
const i tut ional order proclaimed in their off ic ia l  const i tut ional instruments.

There is a third, phi losophical ,  sense in which the te rm “cons t i tu t ion”  i s
used. I t  is the c lass ica l  idea of  a const i tut ion, which F A Hayek termed the
“const i tut ion of l iberty” in his famous work bearing t h a t  name. 3 In The
Consti tution of  Liberty  Hayek set out to present a restatement of the principles
of a free society. This  res ta tement  was completed in the three volumes t h a t
consti tute the monumental intellectual defence of the rule of law and individual
freedom, Law Legislation and Liberty . 4 These treat ises together explain the logic
and the  ins t i tu t iona l  framework of the pol i t ica l  order t h a t  sus ta ins  human
freedom.

At the heart of the const i tut ion of l iberty is the supremacy of general laws
over all au thor i ty ,  public or pr ivate.  I t s  modal i t ies  include the rejection of
sovereign authority, even of elected assemblies, the effect ive separat ion of the
executive, judicial  and law making powers, and the geographical  dispersal  of
power through federal  arrangements .  The const i tut ion in this c lass ical  sense is
a response to a perennial problem in human existence – that of creat ing power
to coordinate collective action to secure essential public goods, while restraining
the repositories of power from abusing it .

The bedrock of the classical idea of a const i tut ion is a pa r t i cu l a r
conception of the rule of law, namely the subordination of all public and private
power to general norms of conduct. I t is said that the rule of law is a necessary
condit ion of freedom, but not a suff icient one. This proposit ion sounds logical,
inasmuch as certain laws may diminish the liberty of all while ostensibly
remaining fai thful to the rule of law ideal .  For example, prohibi t ion of alcohol
consumption in some countries limits the choice of everyone. But on reflection it
is evident t h a t  such laws eventually defeat the rule of law. Unreasonably
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restrictive laws are likely to be kept in place only by derogations from the rule of
law in other respects. Typical ly, prohibit ion laws are maintained by privi leging
certain rel igious or moral opinions as against others.

I t  is also claimed t h a t  abhorrent ins t i tu t ions  such as apar the id  and
slavery can be implemented consistently with the rule of law, provided that the
disabi l i t ies  they impose are not the result of a rb i t r a ry  discretions of
authori t ies.  This claim is much more problematic.  In such cases, the legis lators
themselves are act ing a rb i t r a r i l y  in both establishing and main ta in ing the
ins t i tu t ions .

The rule of law’s prescript ion aga ins t  a rb i t r a ry  determinat ions applies
equally to the legislature and to constituent bodies. Such laws are general only in
a very perverse sense. Thus in countries where there is  cul tura l  diversity, the
const i tut ional pr ivi leging of pa r t i cu la r  religions or languages creates serious
problems for the rule of law. I t  is  t rue that people’s l ives are more predictable
where d iscr iminat ion results from pre-announced rules ra ther  than from the
momentary will of off ic ials .  Much depends on the extent to which the
discrimination diminishes the life chances of the selected group. The rule of law
is main ta ined in the longer te rm not by coercive power but by the people’s
fidelity to the law. Hence constitutions and laws that pre-ordain selected groups
to lasting deprivation are inherently unstable owing to the loss of f ideli ty of the
disadvantaged groups, and can be main ta ined only by increasingly a rb i t r a r y
projections of coercive power. Hence these laws are as subversive of the rule of
law, as laws that confer unfettered powers on rulers.

Endogenous threats to constitutional government
In countries where constitutional government lacks deep roots, l iberty is fragile,
and vulnerable to the ambit ions of individuals and groups who seek by violent
means the rewards of absolute power. In established liberal democracies such as
Aus t ra l i a ,  the prospect of forcible overthrow of the const i tut ional  order i s
remote. However, the freedoms that l iberal democracy provides have a tendency
to generate endogenous anti-l iberal forces. Freedom allows all manner of ideas,
projects and movements to grow, including those in imica l  to freedom. Unless
resisted, they can gradually debil i tate const i tut ional government to the point of
irreversible decline. The paradox of free societies is t h a t  they cannot defend
themselves by denying basic freedom to its enemies.

Liberal democracies face two common kinds of internal th rea t  to
const i tut ional government.  The f i rs t  ar ises from welfare pol i t ics .  Under current
electoral systems, special interest groups seek, and pol i t ica l  a sp i ran t s  offer,
benefits that  very often can be delivered only a t  some cost to cons t i tu t iona l
government. Apar t  f rom direct wealth t ransfers  through the t a x  system,
governments pursue dis t r ibut ional goals through various forms of regulat ion,
such as fair t rading and consumer protect ion laws, competi t ion laws, wage and
price f ixing, and the myriad l icensing schemes. These regulatory devices confer
wide discret ionary power on off ic ia ls that ser iously derogate f rom the ideal of
government under known and general law t h a t  lies a t  the hear t  of
const i tut ional ism. This kind of threat ,  though ser ious,  i s  manageable, as i t  i s
possible to convince people that the short term gains they seek cause more harm
than good in the longer term. The worldwide trend to economic l iberal izat ion
s ta r t ed  by Ma rga re t  Thatcher,  Ronald Reagan and Roger Douglas, and now
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driven also by the forces unleashed by l iberalized world markets, is evidence of
this reversal .

The more serious th rea t  to const i tut ional  government ar ises f rom
fundamenta l i sm of various kinds. I do not mean, by fundamenta l i sm, deep
convict ion about a part icular worldview, philosophy or f a i th ,  whether tha t  be
Chr i s t ian ,  I s lamic ,  Buddhis t  or  secular i s t .  I  employ the term “ fundamenta l i s t ”
to describe a person who not only has an unshakeable conviction in the rightness
of his posit ion, but also thinks that his view is so compell ing and uncontestable
that any competing view must be si lenced, i f not by persuasion, then by subtle
coercion or brute force.

I learnt liberalism and the value of the rule of law very early in my life from
a man who had not read any of the great l iberal phi losophers.  He dedicated a
major  par t  o f  h i s  l i fe  to the s tudy and prac t ice of  the Buddhis t  doc t r ine  tha t
he embraced without reservation. He devoted another part of his l i fe to polit ics,
in defence of the rule of law and fundamental  freedoms for all persons,
par t icu lar ly  the freedom to pract ice other f a i th s  and cultures. He was not a
fundamenta l i s t  in my lexicon. The 13 th Century churchmen who ordered and
carr ied out the Inquis i t ion were fundamenta l i s ts .  The Ma rx i s t s  who pursued
the goal of the Communis t  u top i a  a t  the cost of lives and l ibert ies of many
mill ions were fundamental is ts .  The Fasc is ts  who, following Hegel, deified the
state as the ult imate good, were fundamental is ts .  The Al Qaeda terrorist  group,
and similar groups who wage holy war against inf idels ,  are fundamental is ts .

There is a new fundamenta l i sm tha t  th rea tens  the liberal cons t i tu t iona l
order. I t  is Green fundamenta l i sm. I do not mean by Green fundamenta l i sm,
genuine concern about the environment, and the desire to seek rational, balanced
and scientif ical ly sound solutions to environmental problems. Ra the r  I  r e fe r  to
the growing intel lectual movement t h a t  espouses a pa r t i cu la r  vision of the
na tura l  world, and relentlessly pursues the rea l iza t ion of  tha t  v i s ion by legal
and il legal means, where necessary by overriding the  mos t  fundamenta l  r i gh t s
and l ibert ies of the ci t izen. I t  is vocal in the advocacy of i ts point of view and
insensible to other views. I t  has been spectacularly successful in elevating i t s
message to the pos i t ion of  a fa i th that  others  may not  quest ion wi thout  being
branded ant i -socia l .  I t  has skewed publ ic discuss ions in a way that  has s t i f led
opposing views.

I am not suggesting t h a t  the issues t h a t  environmentalists ra ise a re
tr ivial .  This debate is not about the need to protect the environment, but about
ra t ional  responses to the problems.  I t  i s  es t imated,  for  example,  that  the tota l
cost of global warming could be as much as US$ 5 tril l ion. Yet, as Bjorn Lomborg
in his much reviled but unrebutted book, The Skeptical  Environmentalis t ,  points
out, some of the solutions suggested could cost the world trill ions, and even tens
of tr i l l ions, of dollars over and above the global warming cos t . 5 This  i s  money
that, in the form of investment, could raise bill ions of people out of poverty and
drive thei r  societies to levels of prosperity t h a t  make environmental
improvements affordable.

Lomborg is no l iber ta r ian cap i t a l i s t  ideologue. He is a left leaning
stat ist ician whose thesis is uncompromisingly grounded in data that even WWF,
Greenpeace and the Worldwatch Institute largely accept. When he speaks of the
bias in the environmental debate, i t  is worth listening. He asks why global
warming i s  not discussed wi th an open a t t i t ude  but wi th a fervor bef i t t ing
preachers .  He th inks tha t  the answer is “ t h a t  global warming is not j u s t  a
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question of choosing the opt imal economic path for  humani ty ,  but  has much
deeper, poli t ical roots as to the kind of future society we would l ike”. 6 I cannot
but agree.

The main concerns
Environmental law is one of the fas tes t  growing areas of the legal system. I t
comprises a vast  body of s ta tute law that  inc ludes Acts of  Commonweal th and
S ta te  Par l iaments ,  subordinate legislat ion in the form of regulat ions, orders
and decrees, and case law interpret ing these provisions. There are r i s ing
concerns within primary and manufacturing industr ies, as well as scient i f ic and
legal communit ies, that the processes of environmental policy formulat ion and
implementat ion are leading to outcomes having ser iously negat ive impacts on
individual producers ,  industr ies ,  local and nat ional economies, civil l ibert ies,
the rule of law and on sustainable environmental protection.

In i ts August, 2004 Report on The Impacts  o f  Vegetat ion Management  and
Biodiversi ty  Regulations,  the Product iv i ty Commission acknowledged the
val idi ty of many of these concerns, and made recommendations t ha t  i n  effect
require the rad ica l  re-evaluation of the philosophy and processes of
environmental regulat ion in Austral ia .  The Commission’s report highl ighted the
following serious defects in the current regulatory system:

• Lack of cost-benefit assessments before regulat ions are made, and the
absence of on-going monitoring and independent reviews of costs and
benefits once the regulations are in operation.

• The poor qual i ty of d a t a  and science on which native vegetation and
biodiversity policy decisions are based.

• Inadequate use of the extensive knowledge of landholders and local
communities in the formulation of policy and regulations.

• The fai lure to take account of regional environmental characterist ics and
agr icu l tura l  prac t i ces  in imposing across-the-board rules, pa r t i cu la r ly
in relat ion to native vegetation regrowth.

• Serious impediments to pr ivate conservation measures, including t a x
distort ions and regulatory barr iers to eff ic ient farm management.

• The imposi t ion on landowners of the cost of wider conservation goals
demanded by society.

The Productivity Commission’s report deals only with native vegetation and
biodiversity issues. However, many of i ts f indings are relevant to environmental
law and policy general ly. There are also other fundamental issues tha t  ca l l  for
invest igat ion.

Utopian, apocalyptic and evolutionary theories of conservation
Environmental policy a t  Commonwealth and S ta te  levels does not reveal a
coherent theory or philosophy of conservation in Australia. Instead, the field has
become a batt leground for radical environmental is ts and other interest groups
affected by conservation policies. While this kind of contest is both natural and
desirable in a democracy, i t  can and often does overlook the fundamenta l
questions that need to be addressed.

Nature is dynamic, not s t a t i c .  Ecosystems, the organic world, human
societies and cul ture i tse l f  are emergent complex systems. They are adapt ive ,
and i t  i s  a rguab le  tha t  they have no teleological or pre-ordained ideal  s ta tes .
The planet i tsel f ,  according to this view, has no ideal s tate.  I f  there is an ideal
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s ta te ,  i t  i s  important  to know what that  i s  and why that  s ta te i s  ideal .  In such
a world, the following questions, among others, become fundamental:

• What things should be preserved?
• Why should they be preserved as against other things?
• What things can be preserved?
• In what form should things be preserved?
• In what ways should we seek to preserve what we must preserve?
Environmental fundamenta l i s t s  tend to apply two inter-related and

complementary theses to these questions. One is inspired by the utopian vision
of the world as an idyllic Garden of Eden that is an end in itself. Alternatively, it
regards Earth in al l  i t s  physical  and biological  complexi ty as a super-organism
called Gaia.

The Gaia Hypothesis, formulated by James Lovelock in the mid-1960s,
proposes t h a t  our planet functions as a single organism t h a t  ma in t a i n s
conditions necessary for i t s  survival. This hypothesis is by no means
subs tan t ia ted ,  but has become the inspi ra t ion of the romant ic  and r ad i ca l
elements within the environmental movement. As a hypothesis about the nature
of the complex system that is Earth, i t  cannot do much harm. However, there is
a tendency among Gaia believers to deify the concept, and to subordinate the
interests of al l  beings to the wellbeing of Gaia, about which they claim to have
superior knowledge. The Gaia thes is  leads believers to the apocalyptic thes is .
According to th i s  view, human societies have acquired the technological
capabi l i ty of destroying the balance t h a t  sus ta ins  Gaia, and unless t h i s
capabil i ty is controlled, Gaia and all that l ives within are doomed.

There are highly respected scientif ic opinions that challenge environmental
fundamental ism. The dearth of dispassionate and object ive discussion of these
quest ions is unfortunate, and may prove catastrophic to humanity and the very
environment that we seek to protect.

A problem with the vegetat ion management legis la t ion in Austra l ia is  that
i t  i s  des igned on the assumption that  ecosystems are s ta t ic .  The overwhelming
goal of these laws is the protection of “remnant” vegetation and other
ecosystems thought to be necessary for biodiversity. They take no account of the
fac t  t h a t  trees regrow and forests thicken. They do not acknowledge t h a t
ecosystems wil l  change in the short term depending on how areas are managed
( for  example ,  wi th or  wi thout  f i re ,  wi th or  wi thout  graz ing) ,  and tha t  i n  the
longer term ecosystems change and adapt to climate change.

Since natural  systems are dynamic,  prohibi t ing land management and tree
clearing will result in forest encroachment and woodland th ickening tha t  wi l l
impact on biodiversity and surface water runoff. I t wil l not be a case of holding
the landscape in some sort  of  precaut ionary s tas is .  The ful l  implementat ion of
the vegetation management laws of Queensland is l ikely to be general woodland
thickening across approximately 50 million hectares of Queensland. 7

Bil l  Burrows, a highly respected environmental scient is t  who has spent a
professional l i fe t ime invest igat ing these quest ions, is worth quoting on these
ma t t e r s :

“It is obvious that some organisms will be either threatened or favoured by
tree clearing bans. Yet the proponents of bans clearly imply that this will be
good for all the State ’s  biodivers i ty .  Permanent ly set t ing in t ra in bans that
wil l unarguably change the structure and composit ion of 70 per cent of the
State’s forests and woodland vegetat ion (30 per cent of Queensland’s total
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land area !)  is  a preposterous impost on our present fauna and flora. The
dense woody plant communities that will result will be re s i s tant  t o  na tu ra l
disturbances such as f ire. We wil l  take from them the one widely accepted
element in the distinctive evolution of our flora and fauna 8 – except for rare
and grossly destruct ive holocaust f i res !  This  i s  not precaut ionary – i t  i s
challenging nature. Our greenies are f igurat ively put t ing out the f lames
wi th napalm!” . 9

There is another way of looking at nature which is informed by evolutionary
theory and the science of emergent complexity. This approach does not condone
wilful or negligent environmental harm, and recognises the need to prevent harm
that is preventable. The cri t ical difference is that, according to the evolutionary
viewpoint, there is no pre-ordained ideal state of nature. The environment is a
dynamic process that is unfolding in consequence of endogenous forces, including
the endeavours of human beings to better their lives. Jennifer Marohasy observes
t h a t  i t  i s  now widely accepted that  there was no original pr is t ine s ta te ,  and
t h a t  “competi t ion, adap ta t ion  and na tura l  selection, sometimes aga ins t  a
backdrop of ca ta s t roph ic  c l ima te  change, have driven the evolution of life on
ear th” . 10

Even if we assume for argument ’s sake t h a t  Ea r th  is Gaia the super-
organism, there is no way that we can know her mind, or what dr ives her,  and
what her ideal state is i f  there is one. Al l  of this does not mean that we cannot
or must not prevent harm that is  preventable.  What i t  means is that we should
be a iming to have a healthy environment, as aga ins t  the pursu i t  of an
imaginary,  unachievable pr is t ine s t a t e  a t  the cost of all other interests .  The
removal of technological c ivi l isat ion from the ecological equation, as the
fundamenta l i s t s  demand, will produce d r ama t i c  reactions throughout the
world that are hard to predict and impossible to control.

These opinions are not wi thout  the i r  cr i t ics ,  and certainly they need
r igorous examinat ion and tes t ing.  The compla int  of  th is  essay i s  that  they are
not given the serious consideration they deserve in policy making.

Spuriousness of the precautionary principle
Environmental is ts have a powerful weapon aga ins t  science. I t  is called the
precautionary principle. The precautionary principle is tha t  “where there are
th rea t s  of a serious or irreversible environmental damage, lack of scient i f ic
certainty should not be used as a reason for postponing measures to prevent
environmental degradation”.

The principle is in fact almost an oxymoron. Even as a stranger to science I
f ind i t  hard to think that scient is ts always search for scient i f ic certa inty before
ac t ing .  Mos t  sc ien t i s t s  will agree tha t  where there is a th rea t  of serious or
irreversible environmental damage, preventive measures should not be postponed
provided t h a t  (a )  the th rea t  is real or a t  least probable; (b) preventive
measures are possible; and (c) the likely damage war ran t s  the cost of
prevention. The first premise of the precaut ionary principle cannot be reached
without dispassionate scienti f ic invest igat ion. Hence the principle is pract ical ly
useless as a basis for rationally responding to environmental problems.

In pract ice, though, the principle al lows subject ive doomsday alarmism to
t rump evidence. In the arena of public opinion, dispass ionate and reasoned
argument is hardly a match for doomsday rhetor ic .  The irony is that doomsday
may be hastened more by blinkered green fundamentalism than by objective and
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balanced scientif ic investigation that takes account of the dynamic and evolving
nature of the world, and the l imits of our capaci t ies to design the physical and
cultural aspects of l i fe as we wish.

Science, policy and due process
I t  is sa id t h a t  science and poli t ics do not mix  well. No science is perfectly
objective or exact ,  but his tor ical ly the na tu ra l  sciences have insulated the i r
methodologies from emotive debate better than other disciplines, a l though not
without their own struggles. However, poli t ics tend to intrude on science when
pol i t ica l  decisions depend heavily on scientif ic theories and findings, and
environmental law and policy is no exception.

The integrity of science can be compromised at two levels. First ly i t can be
compromised by bias at the level of investigation. Secondly, and more commonly,
science can be compromised by policy makers through misunderstandings or
misuse of scientif ic f indings.

If good science is cri t ical to good environmental law and policy, then i t i s
essential t h a t  the processes of environmental policy making, legislat ion and
ad jud ica t ion are subject to appropr ia te  s tandards  of substantive and
procedural due process. I t  requires, in the min imum, t h a t  views of a l l
stakeholders and experts, including government agencies, property owners,
t r ad i t iona l  users, producers, environmentalists, relevant sc ient is ts  and
economists are heard in objective inquiry. The process should not privilege
special interests, whether they are those of proprietors or of environmental is ts .
Decisions should be taken by independent t r ibunals ,  and not by bodies
s t ruc tura l ly  biased to pa r t i cu la r  policy posit ions. The decisions should be
judicial ly reviewable, and where appropriate subject to parl iamentary review.

Environmentalism and civil liberties
There are growing concerns that aspects of environmental law and policy have
unacceptably high costs in terms of t he i r  impac t  on civil l ibert ies.  Among the
concerns are the following features of environmental legislation:

• Regulatory decisions affecting rights being taken in breach of natural
just ice by structural ly biased tr ibunals, that deny r ights holders
reasonable opportunities to present their cases.

• Uncertainty of laws defining environmental offences t h a t  make
compliance diff icult and costly.

• Investigatory powers that are intrusive and compromise due process.
• Negation of t r ad i t iona l  procedural and evidentiary safeguards in

prosecutions for environmental offences, including the reversal of
evidentiary burdens usually borne by prosecutors.

• Denial of compensation to property owners for the loss of property rights
and diminution of property values.

Given t h a t  certain environmental objectives are worth achieving, the
quest ion arises as to who should bear the costs involved in their  achievement.
The common law principle is  that those who cause damage to others must pay
for reparat ion,  but beyond that ,  i f  individuals are asked to sacr i f ice property
for the benefi t of al l  society, the cost of that sacrif ice must be borne by society
as a whole. This is an impor t an t  principle t h a t  lies a t  the hear t  of
const i tut ional government, and the case for conservat ion laws that depart from
this principle needs to be rigorously tested.
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The Vegetation Management Act 1999 of Queensland – a case of constitutional
vandalism
The Vegetation Management Act  (VMA ) violates a lmost  all of the basic
principles of cons t i tu t iona l i sm and good government. The VMA is not an
accident or isolated instance, but a dangerous regulatory model t h a t  i s
spreading across the economy and society. The Queensland Electoral and
Administrative Review Commission (EARC), following an extensive investigation,
published i t s  Repor t  on the  Rev iew o f  the Off ice  of Parliamentary Counsel in
1991. The Queensland Parliament enacted the Legis lat ive  S tandards  Act  1992 to
implement EARC’s recommendations.

The impressive Act lays down a series of “ fundamental  legislat ive
principles” to be observed by lawmakers in Queensland. These salutary principles
proc la im Par l i ament ’ s  commi tment  to  consti tut ional government. They require
tha t  l eg i s l a t ion has  regard to the  r igh t s  and l ibert ies of individuals and the
ins t i tu t ion of  Par l iament ,  and se t  out  a  ser ies  of  s tandards  tha t  condemn the
grant of i l l -def ined administrat ive powers, inconsistency with the principles of
natura l  jus t ice ,  the reversa l  of the onus of proof in cr iminal cases ,  entry into
private premises and search and seizure of pr ivate proper ty wi thout j ud i c i a l
warrant ,  re t rospect ive imposi t ion of  deprivat ions or punishments, compulsory
acquis i t ion of property wi thout  paying compensation, grant  of immuni ty  to
off ic ials from prosecution or civil act ions, inappropr ia te delegation of
legislative power, the enactment of “Henry VIII clauses” t h a t  allow the
amendment of Acts by delegated legislation, and the removal of delegated
legis lat ion from the scrut iny of Parl iament. 11

The VMA violates a lmost a l l  of  these s tandards ,  ra i s ing ser ious ques t ions
about the authorsh ip of the legislat ion and the level of scrutiny t h a t  the
Queensland Parliament gives to its laws.

Undemocratic lawmaking
The VMA establishes an ut ter ly undemocrat ic form of law making af fect ing
property r ights in the Sta te .  In fact  the Act  does not make the law, but leaves
legislative power in the hands of the Min is te r  and executive officers, to be
exercised outside the parl iamentary process.

The Act requires the  Min i s te r  to  prepare, and the Governor-in-Council to
Gazette, a vegetat ion management policy for the State. This is not policy in the
ordinary sense, but is a legis lat ive ins t rument  tha t  cont ro l s  the other powers
under the Act ,  in part icular the preparat ion of regional vegetat ion management
codes.12 Despite i t s  binding effect, i t  is deemed not to be subordinate
legislat ion.13 S imi lar ly ,  dec la ra t ions (and in ter im declarat ions) of holdings a s
areas of “high nature conservation value” or areas “vulnerable to land
degradat ion”,  and the codes governing vegetation clearing in those areas,  a re
deemed not to be subordinate legislation. 14 Since subordinate legislation requires
parl iamentary approval, the sole purpose of these exclusions is to remove these
instruments from parl iamentary scrutiny and hence public debate. 15

Given their legislat ive nature these instruments are not generally subject to
judicia l  review. Instead of the usual legislative prac t ice ,  the Ac t  es tab l i shes  a
consultative process, including review by the Minister’s own advisory committee.
While land owners and the public may present their views, the law ult imately is
what  the Min is te r  wills. This is the classic instance of the process open to
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capture by those who engineer it, in this instance the Green lobby. The process is
s t ruc tura l ly  b iased and insula ted f rom the g lare of  public debate. There is no
appeal from these Executive laws to Parl iament or to the courts.

Retrospectivity, impossibility and the cost of compliance
The effects of these instruments are far reaching and costly to property owners.
Freehold and leasehold occupiers of land t h a t  becomes the subject of a r ea
declarat ions cannot manage or use their  propert ies as they judge, but must do
so in conformity with the “declared area code”. Owners require the authority of
c lear ing permits  even to mainta in the product iv i ty of  thei r  lands .  At the very
least ,  the declarat ion increases the landowner’s t ransac t ion costs in managing
the property. I t  may reduce the product ivi ty of the land, result ing in loss of
income. I t  is more than l ikely that a declarat ion wil l  diminish the market value
of the property. I will return to the impor t an t  question of compensation
presently, but first the compliance cost deserves a closer look.

A property owner will be required to read and construe the legal effect of
the “declared area code”. This may seem s t ra igh t fo rward but ,  as owners have
discovered, i t  is  of ten not .  The tree clear ing l imitat ions are f ixed in relat ion to
Regional Ecosystem Maps (REM), which are binding on land holders unless they
are able ,  a t  much cos t ,  to show that  the maps are wrong. There are occasions
where an REM may change an area of land from a non-remnant vegetat ion area
to a remnant vegetation area,  thereby retrospectively abrogat ing the
landholders’ r ights to clear, unbeknownst to the landholder. Since such clearing
a t t r a c t s  cr iminal  punishments, the effect is to impose punishment
retrospectively for innocent acts.

In making such retrospective punishment possible, the VMA violates a
principle accepted by al l  c ivi l ised nat ions and declared by Art ic le 15(1) of the
United Nations Covenant on Civi l  and Poli t ical Rights ,  that  innocent acts  mu s t
not be made crimes with retrospective effect (nullum crimen sine lege). A lawyer
brought  to my a t tent ion the case of her client, who cleared some land on the
verbal assurance from the Department of Natural  Resources and Mines that the
vegeta t ion was not  remnant ,  and la ter  found that  the REM had des ignated the
area as remnant. I t  took several years for her cl ient to have himself cleared of
the alleged offence, during which t ime the depar tment refused to assess h i s
other clearing applications, causing serious economic loss.

Tree clearance permi ts ,  once issued, may give rise to s im i l a r  problems,
part icularly when the terms of a permit prove impractical or even impossible to
comply with.  A permit  that  a l lows some species to be cleared, but not others ,
may be a v i r tua l  prohibit ion i f  selective clearance may not be prac t i ca l  or
possible given the nature of the forest. It is a basic principle of all civilized legal
sys tems,  and a ru le of  common law, that  the law must  not  ask the impossible
( lex non cog i t  ad  impos s ib i l ia ). An enactment that  requires the impossible i s
not a law but a directly punit ive act.

Negation of the separation of powers and natural justice
The enforcement provisions of the VMA violate the most  fundamenta l
requirements of criminal justice and should concern every civil l iber tar ian.  The
intrusive invest igatory powers, the coercive ext rac t ion of evidence, the
conferment of judicial powers on executive officers, the reversal of the burden of
proof, the various presumptions favouring prosecutors,  and the use of cr iminal
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history, combine to create a regime more reminiscent of a police state than of a
l iberal democracy. A detai led analysis is not possible, hence I wil l discuss the
most pernicious provisions.

The gui l t  of  a person accused of a vegetation clearing offence under the
VMA need not be determined by a court but may be conclusively established by an
author ized officer, a functionary under the command and control of the
Min is te r  and h i s  depar tment .  (The jud ic ia l  t r i a l s  mandated by Division 3 of
Part  4 of the Act have no appl icat ion to vegetat ion clear ing offences under the
VMA) .  I f  an authorised off icer issues a compl iance not ice ,  a fa i lure to comply
without a reasonable excuse resul ts in an automatic penal ty. 16 I f  the accused is
a corporation the penalty increases five-fold. 17

The innocuous term “compliance not ice” masks two s t a r t l i ng  f ac t s .  Given
the uncertaint ies of the law discussed previously, the author ized officer’s
compliance notice becomes a legislative act .  I t  s t a tes  what  the law is w i th
respect to the property in question. As one landholder remarked a t  a recent
conference I at tended, the law is declared a t  the point when the au thor ized
off icer a l ights f rom his Toyota !  The second extraordinary fact  i s  that  the issue
of the compliance notice is simultaneously a s t r a igh t fo rward  conviction and
sentence wi thout  t r i a l .  The compliance notice is both the charge and the
conviction, collapsed into one.

Moreover, the author ized officer does not have to come to an objective
determination on facts or law. He or she need only “reasonably believe” that the
landholder is commit t ing a vegetation clearing offence or has commit ted a
vegetation clearing offence.18

This  i s  not the end of th i s  incredible scheme. The author ised officer not
only makes a summary conviction but is also empowered to enforce t h a t
convict ion. Under s. 55(5) the authorized off icer may “use reasonable force and
take any other reasonable act ion to stop the contravention”; and to make
matters worse for the landholder, the cost or expense of this enforcement may be
recovered as a debt owing to the State.

The Act  a l lows a l imi ted appeal  to the Magis t ra tes ’  Cour t  wi th in 20 days
against the decision to issue the compliance notice, but not on the existence of a
reasonable excuse or on the penalty. 19 Con t ra s t  th i s  wi th infringement notices
under other laws. A speeding t icket or parking t icket is not  a  judgment  of my
guilt . If I ignore it , the police must charge me and have me convicted by a court
af ter a fa i r  t r ia l .  Not so the author ized off icer ,  who may proceed to physical ly
enforce his own order (compliance notice) wi thout  having to seek a jud i c i a l
determinat ion.

The VMA instal ls a process far more object ionable than the procedure that
the High Cour t  in Brandy’s Case 20 condemned for offending the separat ion of
powers in the Commonwealth Const i tut ion. The fac t  t h a t  S t a t e  Const i tu t ions
have no expl ic i t  separat ion of powers does not make th i s  scheme any less
reprehensible.

The powers of the authorized off icer recal l  the authori ty of the in famous
Star Chamber. They combine legislative, judicial and executive powers in the one
person. I f  this does not alarm our learned judges, lawyers, pol i t ic ians and civi l
society leaders, Austral ian consti tut ionalism is in serious trouble.

Section 55 and the rule in Kable’s Case
I t  is possible t ha t ,  despite the absence of separat ion of powers in the
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Queensland Constitution, the enforcement procedure of s.55 may not survive a
consti tutional challenge. I like to think tha t  t he  H igh  Court will regard t h i s
as sau l t  on the rule of law as a t  least equally dangerous to representat ive
government as State f ree speech l imitat ions i t  has condemned in cases such as
Theophanous v. Herald & Weekly Times  L t d ,21 Stephens v. West  Australian
Newspapers  L t d ,22 and Lange v. Australian Broadcasting Corporation . 23 These
rulings were based on the importance of the freedom of communicat ion on
public ma t t e r s  to representative democracy. Is not representative democracy
s imi lar ly  undermined when legislative, jud ic ia l  and executive powers a re
combined in the hands of unelected off ic ia ls who may abrogate the r ights and
libert ies of ci t izens in ways that leave them with l i t t le recourse to the courts or
Pa r l i amen t ?

As much as I hope t h a t  the High Court would recognise an impl ied
separation of powers in the State Consti tut ions, I do not expect that to happen,
given the posi t ion that the Court has his tor ical ly held on the powers of S t a t e
Parl iaments. However, I have l i t t le doubt that the High Court has good grounds
to invalidate the s. 55 procedure on the narrower principle established in Kable
v. Director of Public Prosecutions . 24

In brief, the principle in Kable declares t h a t  a S ta te  court mus t  not be
given non-judicial powers of a kind t h a t  are incompatible wi th t h a t  court ’s
exercise of the judicial powers of the Commonwealth. In that case, the power to
order the cont inued detent ion of a named prisoner af ter the end of his term of
imprisonment was held to be inconsistent with the exercise of federa l  jud ic ia l
power. Just ices Gaudron, McHugh and Gummow emphasised the fact that State
courts were pa r t s  of an integrated system of courts established by the
Commonwealth Consti tution, such that measures undermining public confidence
in S ta te  courts would offend the Commonwealth Const i tut ion’s separat ion of
powers. Gaudron J observed that the Act directed at Kable makes a mockery of
the  jud ic ia l  process, and hence “weakens confidence in the  ins t i tu t ions  which
comprise the jud ic ia l  system brought into existence by Ch III of the
Const i tu t ion” . 25

The question then is whether the enforcement provisions of s. 55 of the VMA
involve the Queensland courts in a funct ion that  weakens public confidence in
those courts in a way t h a t  is incompatible wi th thei r  exercise of federal
judicial power.

An appeal lies to the Mag i s t r a te s ’  Court aga ins t  a compliance notice.
However, as previously mentioned, i t  is clear from a reading of s. 62 t h a t  t h e
only question before the  Mag i s t r a te s ’  Cour t  is whether the author ized officer
“reasonably bel ieved” that a vegetat ion clear ing offence is being commit ted or
has been committed. Whether or not the person had a reasonable excuse for non-
compliance is not within the purview of the  Mag i s t r a te s ’  Cour t  as the law i s
cast. The most l iberal interpretation that we can give s.62 would only mean that
the Mag i s t r a te s ’  Court may consider whether the author ized officer had
suff icient evidence to reasonably believe t h a t  a “vegetation offence is being
committed or has been committed”.

What is that  evidence?  I t  is evidence t h a t  the author ized officer or the
depar tment has gathered,  but  which has not  been tes ted by impar t ia l  inquiry.
Since the charge and the conviction are one and the same, the Mag i s t r a t e s ’
Court can only decide whether the author ized of f i cer  had reasonable cause to
bring the charge. The decision t h a t  t h e  Mag i s t r a t e  makes is  not whether the
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charge is proved, but whether the charge should have been made. This is not an
exercise of judicial power. The appeal in effect is an appeal against the decision
to charge.

In  ask ing the Magis t ra te  to decide whether the charge is  war ran ted ,  the
s t a tu t e  co-opts the Mag i s t r a t e  to an executive function – t h a t  of deciding
whether a person should have been charged. I t  asks the Magistrate to step into
the shoes of the authorised off icer, and decide whether a compliance notice i s
justi f ied on the untested evidence available to the officer. The procedure makes
the Magistrates’ Court an agent of the executive branch.

In sum, the s ta tutory scheme uses the Magis t ra tes ’  Court  as an instrument
or appendage of the executive a rm of government, simply to provide
respectab i l i ty  to  a  process  tha t ,  a t  i t s  bes t ,  i s  a  pro jec t ion of  a rb i t ra ry  power
wi th no regard to na tu ra l  jus t ice or procedural fairness. I t  t a in t s  the
Mag i s t r a te s ’  Cour t  and seriously undermines public confidence in the  jud i c i a l
system.

Under s. 77( i i i )  o f  the Commonwealth Const i tut ion, the Par l i ament  may
invest federa l  jur i sd ic t ion in any S ta te  court. Par l i ament  has vested federal
jur i sd ic t ion in the Queensland Mag i s t r a te s ’  Court by vir tue of s. 39 of the
Judiciary Act 1903. Hence the Queensland Mag i s t r a te s ’  Court is pa r t  of the
integrated federal  judic ia l  sys tem as found in Kable . The provisions t h a t  t a i n t
i t  a l so ta in t  the federa l  jud ic ia l  sys tem in a  way tha t  o f fends the pr inc ip le  in
Kable .

Reversing the burden of proof
Division 2 of the VMA , dealing wi th evidence, effects a to ta l  reversal of the
burden of proof in t r i a l s  concerning tree clearance. Section 65 makes i t
unnecessary to prove that off icial acts are done within the authori ty of the Act.
A certificate issued under s. 66B is deemed sufficient evidence of the accuracy of
remotely sensed images and the official conclusions drawn from them.

The key issues in a tree clearing offence are:
• Whether a s ta ted area is, or is likely to be, an area of remnant

vegetation; and
• Whether in fact vegetation in a stated area has been cleared.

A cer t i f icate under s. 66B const i tutes evidence of the above two ma t t e r s .  In
short ,  the cert i f icate makes i t  unnecessary for the prosecution to prove i ts case
but necessary for the landowner to disprove it . This is a negation of due process
in  c r imina l  and c iv i l  ma t te r s  tha t  i s  fundamenta l  to civil l iberty. Not content
wi th th is  arsenal  of  prosecutor ia l  weapons,  the perpetra tors  of  the VMA have
even removed from land owners the defence of mistake of fact. 26 These provisions
cumulatively deny landowners the basic safeguards of procedural jus t i ce
available even to persons accused of the most heinous crimes.

Taking property without compensation
The VMA and other related legis lat ion fai l  to provide compensat ion for the loss
of property value t h a t  results from the imposi t ion of land use res t r ic t ions .
Under the VMA the S ta te  is not intervening to prevent pr ivate or public
nuisances, in which event no compensation is owed. On the contrary, property
values diminish because the State is  l imi t ing the property ’s  use and enjoyment
to serve what i t  considers to be the public interest in conservation. The S t a t e
thus converts pr ivate property to public use and hence should compensate the
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owner. The duty to compensate owners for property taken for public purposes is
a principle of just ice. The cost of public benefit must be met by the public, and
not by individual owners whose property is taken.

If the Commonwealth l imited land use for conservat ion purposes, i t  would
amount to an acquisi t ion of property for which just compensation must be paid
under sect ion 51(xxxi) of the Commonwealth Const i tut ion. When the question
arose in Commonwealth v.  Tasmania (The Tasmanian Dam Case) , 27 only four of
the seven Justices addressed the issue, the other three f inding i t  unnecessary,
having decided the case on other issues. Just ices Mason, Murphy and Brennan
thought that  the rest r ic t ion of land use,  though l imi t ing Tasmania ’s  ownership
r ights ,  did not result in the Commonwealth acquiring any property. Just ice
Deane on the contrary found t h a t  the absence of a ma te r i a l  benefit for the
Commonwealth did not prevent the conclusion tha t  the re  was  an acquis i t ion,
holding that the property acquired was the benefit of the prohibition. 28

In the later case of Commonwealth v. Western Austral ia , 29 the  High Cour t
considered whether the issue of a Commonwealth authority to carry out defence
pract ice on land within the State amounted to an acquisi t ion of property in the
minerals reserved fo r  the  S ta te .  The major i ty  he ld that  f requent  or  prolonged
author iza t ions  could conceivably amount to an acquis i t ion of property in the
minerals, but dismissed the appeal on the ground that there was no evidence of
the frequency of the authorizations. Justices Call inan and Kirby, on the contrary,
considered the extent of authorizat ion to be irrelevant, and held that there was
an acquisit ion of property. In so deciding, Justice Call inan stated that:

“The Declarat ion [made in th i s  case] may be compared to a res t r ic t ive
covenant; if one person (for his or her own reasons) wishes to s ter i l i ze or
res t r i c t  the usages of another person’s land ,  the la t te r ,  in  a free marke t
place, would demand recompense and the former would be expected to pay
i t ” . 30

Despi te the lack of c lear judic ia l  author i ty on this issue, there is  a s t rong
argument t h a t  the res t r ic t ion of land use for conservation purposes is an
acquis i t ion.  The government is  taking away a proper ty r ight  to achieve one of
i ts purposes. The purpose need not be direct mater ia l  use of  the proper ty .  In
sequestering the trees, the government is sequestering carbon t h a t  offsets the
carbon emissions by other groups of indus t r i a l i s t s  and consumers. The
government acquires the carbon r igh ts  to the trees t h a t  are saved by i t s
prohibi t ion, that i t  then taci t ly passes on to others.

Sect ion 51(xxxi) of the Commonweal th Const i tut ion is not binding on the
States .  However,  i f  a State in acquir ing property is  ac t ing as  the agent of the
Commonwealth to execute a Commonwealth purpose (such as observing the
Kyoto ta rge t s  as a  ma t t e r  of foreign policy), i t  is conceivable t h a t  the j u s t
te rms requirement will apply, par t icu lar ly  i f  the Commonwealth is grant ing
funds for this purpose under s. 96 of the Constitution. 31

Apart f rom const i tut ional pr inciple and the demands of just ice,  the denial
of compensation is damaging to good governance. The denial of compensation
eliminates the discipl ine that the price mechanism brings to decision making. A
government that need not compensate owners has less reason to “get i t  r i gh t ”
than a government t h a t  mus t .  The uncoupling of power and f inancia l
responsibil i ty allows governments to seek short  te rm pol i t ica l  dividends. I t
promotes politics and ideology over facts and science.
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Conclusion
The VMA was supposed to combat environmental vandal ism, but i t s  provis ions
have vandal ized Austra l ia ’s  cher ished const i tut ional principles.  The principles
that have been sacri f iced are not merely principles of cons t i tu t iona l i sm and
just ice,  but also of good governance. Par l i amenta ry  scrutiny and public
discussion of delegated legislation, na tu ra l  jus t ice and procedural fa i rness ,
evidentiary safeguards,  and compensation for government takings m i l i t a t e
against arbitrary and errat ic government. All these precautions are subverted by
the VMA .

The VMA epitomizes the current philosophy and methodology of
envi ronmenta l  regula t ion in Aus t ra l ia .  I t  i s  a  model  tha t  i s  repl ica ted a t  S ta te
and federal levels. I t  is not clear a t  all t h a t  these ext raordinary regulatory
schemes are benefi t ing Austral ian society. As discussed in this paper, there is a
strong body of scientif ic opinion that challenges the utopian aspirations and the
efficacy of this model to promote the health of the environment.

The reason why these dissenting voices are largely disregarded by
governments, media and academia is not easy to fa thom. I t  is possible t h a t
environmental fundamenta l i sm has  become endemic in these key sectors as a
result of several decades of unchallenged proselytizing. It is also the  fac t  t h a t
sober ref lect ion is no match for apocalypt ic a larmism in the contest  for publ ic
opinion. Pol i t ic ians follow the currents of opinion. Unti l public opinion i s
swayed to the cause of a more open and objective debate about conservation, we
are unlikely to see a change in pol i t ica l  wil l ,  and consti tut ional government in
th i s  country, and the well-being of Aus t ra l ian society, will remain in serious
jeopardy.32
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Chapter Three
The Missing Constitutional Ingredient: An Upper House

Bruce Grundy

Much of the argument that fol lows flows from the experiences and observations
of the author in report ing and invest igat ing a serious offence and i ts associated
cover-up.

That offence was committed by members of the Cabinet of one of the States
of the Aus t ra l ian federation. What they did has gone unpunished. What a
cit izen of that State subsequently did (which involved the same point of law but
was much less serious) attracted the full force of the law. The law had not been
changed in the interval between the two events.

The S ta te  concerned, Queensland, is the only member of the Aus t ra l i an
federat ion to operate a  un icamera l  par l i amentary  system – the Upper House
having been abolished over three-quarters of a century ago. For much of t h a t
t ime, the State has been notable for poor public administrat ion, dubious regard
for democratic values, and corruption.1

This paper notes, on the bas is  of  the evidence i t  con ta ins ,  tha t  po l i t i ca l
reform at tempted a decade ago fol lowing a tumultuous Royal Commission has
failed to produce the good government and strong democratic society hoped for
at that t ime. I t  therefore contends that a new at tempt should be made to br ing
that about – based on the reintroduct ion of a House of Review into t he  S t a t e
Pa r l i ament .

Background
Following the efforts of two journalists, Phil Dickie of The  Courier-Mail 2 and the
Aus t ra l ian Broadcast ing Corporation’s Chris Mas te r s , 3 which revealed the
existence of extensive corruption associated wi th police-franchised and
protected brothels, illegal casinos and other strange things, a Royal
Commission 4 was es tabl i shed to look into the mat ters  raised. The inquiry was
conducted by a returned-to-the-Bar former judge, Mr GE (Tony) Fi tzgerald, QC.
As a result of his invest igat ions, more than 200 people eventually faced the
courts ,5 including the Premier of the day (no verdict, a  hung jury)  and several
Ministers (who went to ja i l ) .

In his report in July, 1989, Mr  Fi tzgera ld made a variety of
recommendations designed to provide better and more accountable government
in his home State.

The State Premier who accepted his report ,  Mike Ahern, said, even before
they were delivered, t h a t  Mr  Fi tzgerald’s recommendations would be
implemented “lock, stock and barrel” . 6 He did not, however, get the chance to
implement them. In the first place, dwindling opinion poll results in the wake of
the Fi tzgera ld Inquiry’s revelations saw Mr  Ahern replaced by his pa r t y
colleague, Russell Cooper. In the second place, the Nat ionals  were  th rashed a t
the elections in December, 1989, and the government fell to Labor, led by an
energetic young lawyer, Wayne Goss.

Goss was supported by the king-making indus t r i a l  t rade union, the
Austral ian Workers Union, from which the Labor Party had sprung toward the
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end of the previous century, and which dominated Labor poli t ics in Queensland
thereaf ter .

Within days of coming to power (Labor had been out of off ice for almost a
generation), the Goss Government demonstrated t ha t ,  despite the F i tzgera ld
process and its fallout, a government in unicameral Queensland could do what it
l iked, ignoring both good government and proper public administration.

I t  shut down an inquiry (the Heiner Inquiry, set up during the last days of
the Cooper Government) into the running of the John Oxley Detention Centre, a
Brisbane youth detention centre; and short ly after , with the knowledge that the
mater ia l  col lected by that inquiry was being sought, properly and legally, by a
firm of lawyers, i t ordered the destruction of all the material involved. 7

The author ,  via sustained coverage in the newspapers produced by
University of Queensland’s Journalism school, The Weekend Independent and The
Independent Monthly , and some articles in The Courier-Mail , has reported on the
matter for over a decade.

These efforts, and those of Mr Kevin Lindeberg detai led in Chapter One in
this volume, have led us to the point where it is beyond question that:

• the shredding of the Heiner Inquiry documents was a criminal offence;
• the shredding covered up the serious abuse of children in the care of the

S t a t e ;
• the shredding allowed a c l imate to pers is t  t h a t  permi t ted fu r the r

ser ious such abuses of chi ldren (not to ment ion publ ic adminis t rat ion!)
to occur; and finally, and most seriously,

• two s tandards of  law operate in the  S t a te  of Queensland – one for the
ordinary ci t izen, against  whom the ful l  force of the law is appl ied, and
one for the powerful, against whom the law is not applied at all .

Since the efforts of a decade cannot be compressed into the space available
for this paper ,  in what  fo l lows the argument will be based principally on the
las t  ma t t e r  ra ised above, i.e., an all-powerful government in a unicamera l
Par l iament,  c lear ly with no sat is factory checks and balances in place, a l lows a
system of “one law for us and one for them” to operate.

In approaching the matter ,  recal l  at  the outset the expectat ions that arose
in the community from the Fi tzgerald process at the end of the 1980s and from
the reforms he recommended. The following quotes provide a snapshot:

“I well remember the exc i tement  wi th which so many of us greeted the
election in 1989. There was dancing in the streets! A new age was dawning.
The Par l i ament  and the government were to become accountable. Civil
l ibert ies were to be assured and there would be broad community
consultation about proposed reforms.
“No longer would the Parl iament and the government be dominated by one
conservative and omnipotent man. The days of the personality cult were
over.
“Pol i t ica l  appointments would disappear from the Public Service and
citizens who openly disagreed with the government in power would not be
disadvantaged.
“There would be effective Freedom of Informat ion legislat ion which would
render MLAs, Ministers and the Executive truly accountable”. 8

The writer then went on to analyse what had happened in the intervening years.
She concluded her appraisal thus:
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“So, nothing much has changed. There are pol i t ic ians of  the rul ing pa r t y
behaving in much the same way as those who were previously in power. Lip
service is given to parl iamentary and criminal just ice reforms, but in many
ways we seem to be going backwards. This was not what  the F i tzgera ld
process was meant to achieve”.
That  piece was wri t ten a lmost  exact ly  ten years  ago and only five years

after the Goss Government came to power. Imagine wha t  the  wr i t e r ,  Dr  Janet
Irwin (former Director of Heal th Services at the Universi ty of Queensland, and
one-t ime part - t ime Criminal Just ice Commiss ioner) ,  would say today. I  suspect
she would be absolutely lost for words.

And just in case readers should think Dr Irwin b i t te r  and twisted, one of
those who organised an all- too-short series of seminars on post -F i tzgera ld
reform in the early 1990s9 wrote this :

“The … government has initiated many changes proposed by Fitzgerald, but
as is evidenced by the continued lack of genuine parliamentary reform, lack
of resources to the Opposit ion, the hypersensit ivi ty to cri t ic ism, the subtle
pol i t ic i sa t ion of the public service, one must real ly question whether the
sp i r i t  of real, open, democrat ic government has really come to
Queensland”. 10

That  too was  wr i t ten ten years  ago .  I t  i s  a  p i ty  tha t  i t s  au thor ,  Dr  Scot t
Prasser ,  hadn’ t  cont inued to run his conferences. But  people probably wouldn’t
come. What would be the point? After al l ,  i t  has al l  got much worse since those
pieces were written.

The unicameral Parliament – a brief history
March 23  i s  a  fa te fu l  da te  in  the his tory of  Queensland. Tha t  was  the day in
1990 when the government of the day broke the law, and set in train the events
that have brought the law in this State ,  and our respect for i t ,  and our respect
for our ins t i tu t ions  of government from the Governor down, into disrepute.
Strange t h a t  th i s  presentat ion should also be predicated on the act ions of
another Labor government on March 23, which also profoundly affected the kind
of government we get in Queensland … not to mention our respect for it.

March 23 was the date on which legis lat ion was proclaimed that abolished
the State ’s  Legis la t ive Counci l  in 1922.11 I t  is conceded at t he  ou t se t  t ha t  the
composition of the Legislative Council a t  the t ime had but a pass ing
acquaintance with any notion of democracy at work. The members of the Council
were all appointed by the government, through the Governor, for life. L i t t l e
wonder a f rustrated government facing a non-elected “slaughterhouse”, as the
then Upper House has been called, 12 would wan t  i t  gone. And i t  was eventually
done, against the express wish of the people, a referendum only four years before
(in 1917) to abolish the Legislative Council having been soundly defeated.

La ter  the Consti tution Amendment Bil l  of 1934 was passed. I t  establ ished
that an Upper House in Queensland may only be introduced by a referendum of
the people. It was not abolished by a referendum of the people, but can only be
re-created by such a vote – a vote the Labor Par ty  has made clear i t  would
oppose, regardless of the proposed composition and role of a resurrected Upper
House.

The case for an Upper House
During the days that  eventual ly saw the return of a Coali t ion government in
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Queensland in the mid- ’90s, both the Nationals and Liberals ag reed tha t  the re
should be such a referendum. During the 1995 election campaign, Opposition
leader Borbidge was reported as saying:

“At present the Par l i ament  is a joke. I t  is not working properly. The
committee system is not working properly and accountabil i ty is a charade.
It might not be this way if there was a House of Review”. 13

He pledged that if elected there would be a referendum. Money was set aside in
the budget for i t .

The Greens and the Democrats were in favour. But the idea was sti l lborn. It
was c lear the Labor Opposition would not support  such a move, and wi thou t
bipart isan support, a referendum was unlikely to succeed. The proposal did not
even get to the stage of the Borbidge Government sett ing out a model, although
some suggestions were considered. These included:

• Reduce the numbers in the Assembly to accommodate the number of
Legislat ive Council lors that would be elected (to counter the suggest ion
t h a t  no one would buy an Upper House t h a t  would mean more
pol i t ic ians) ;

• Some form of proportional representation to elect them; and
• Perhaps the creat ion of three provinces or d i s t r i c t s ,  Northern, Central

and Southern, to provide for representation across the state. 14

But there was never any serious work done on the proposal, and the
Coalit ion proceeded to implode. That was the end of that.

The Labor view
In a  TJ  Ryan Memoria l  Lecture (honouring the man who held the fa i led 1917
referendum) at  the Universi ty of Queensland in 1996, Opposit ion Leader Peter
Beat t ie  sa id $6 mill ion had been set aside in the S ta te  budget for “re-
establishing th i s  19th Century relic”. 15 He opposed the move on two grounds.
F i r s t ,  the Cr imina l  Just ice Commission (a  creature of the Fi tzgera ld reform
recommendations) would do a better job of ensuring accountabi l i ty of
government; and secondly, the number of po l i t i c ians  tha t  would be needed. In
reply, Premier Borbidge said Mr Beatt ie did not “even know that the roles of an
Upper House and the CJC are as different as chalk and cheese”. 16

Nevertheless, Mr Beatt ie has continued to present such an argument. On 26
October, 2003 he was interviewed by Helen Dalley of the Sunday program on
Channel 9, who reported thus:

“Premier  Bea t t ie  argues the accountabi l i ty  mechanisms set up a f te r  the
Fi tzgera ld corruption inquiry, such as the Crime and Misconduct
Commission [ the successor to the Criminal Just ice Commission] ,  have now
taken over the review function of an Upper House”.
Helen Dalley: “So do you reckon you benefi t as much as Joh did, from no
Upper House?”
Beat t ie :  “No, because Fi tzgerald changed a l l  tha t .  The Fi tzgerald Inquiry
has given us accountabi l i ty mechanisms that  don’ t  exis t  anywhere else in
Australia. The Joh days are gone, they’re dead, finished, over, buried”.
The suggestion t h a t  the Cr iminal  Just ice Commission, or Crime and

Misconduct Commission, was or could be an a l te rna t ive to an Upper House i s
one that wil l be examined in more detail later in this paper.
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Queensland vis-a-vis the other States
The federa l  Par l iament and every other S ta te  in Aus t ra l i a  each has an Upper
House. Despite complaints from governments, and despite changes in
representat ion in some of those Houses from non-aligned individuals to pa r t y
adherents ( in  most  cases), none of those Chambers has yet been abolished –
al though some Sta tes ,  inc luding Tasmania ,  wi th a populat ion less than that  of
Brisbane, have thought about i t .

I t  is said by opponents of t he  i dea  tha t  the Northern Terr i tory and the
Austral ian Capital  Terr i tory do not have Upper Houses, which is t rue. And that
means that Queensland places i t se l f  in the company of the Terr i tor ies r a t he r
than the States. And even the Territories have a House of Review. It is called the
federa l  Par l iament .  No better example exis ts  than Dr Nitschke’s a t t emp t s  to
have legislat ion legalising euthanas ia  introduced in the Northern Terr i tory.  I t
was introduced, but i t was overridden by the federal Parl iament.

And remember too,  i t  i s  expected that  the Sta te wi thout  an Upper House
will be the second most populous State in the Commonwealth in another decade
or so.

The “Yes” and “No” cases
The arguments for and against reintroducing an Upper House in Queensland are
well known, and are only summar i sed here, as i t  is the performance of the
unicameral Queensland system on which I wish to concentrate.

The usual arguments aga ins t  an Upper House (together wi th brief
re joinders to them) are:

• No one wants more pol i t ic ians.  (The size of the Legislative Assembly
could be reduced to accommodate the number in the Upper House. The
overall numbers would not need to change much.)

• But that would mean a reduction in each cit izen’s access to his/her local
Lower House member. (But  he/she could have two avenues of
representation – depending on the role chosen for the Upper House.)

• The cos t  ( las t  es t imated a t  $25 mi l l ion)  i s  too h igh.  ( I t ’ s  a  smal l  pr ice
to pay to get better, or even half-decent, government.)

• The Upper House would just be an “echo chamber” of, or alternatively an
obstruction to the wil l  of, the Assembly. (A House of Review does not
necessarily mean either of those things. I t  can ju s t  as easily be a
valuable steadying hand on the operat ions of the Lower House, and a
signif icant contributor in determining the content of legislat ion.)

• A referendum to get the people’s view would be too expensive. (Gett ing
the people’s view on how they might be better governed, once in 88 years,
does not seem a great burden.)

• Independents or minority groups could hold the Lower House to ransom
or f ru s t r a t e  i t .  (True. I t  does happen. Compromise is not always an
evil.)

• Party polit ics makes such a Chamber redundant – Councillors would vote
along par ty lines as happens in the Lower House. (Tha t  would likely
depend on the voting system used. And we are all aware that Senators in
the federal Parliament take themselves and their role very seriously.)

• A committee system operat ing within the Lower House makes an Upper
House redundant. (Not so. The government has a ma jo r i t y  on the
commit tees,  and the performance of such commit tees mi r rors  the



49

act ions and views of the government on the floor of the unicamera l
Par l iament.  More on the commit tees later .)

In favour of the proposal, an Upper House could offer add i t iona l
advantages, apart from providing the obvious – an opportunity for more debate,
consultation, consideration, analysis, and so on:

• An Upper House could only be a vast improvement on the current Lower
House committee system. Upper Houses are bound to have more influence
than commit tees .

• Overall , the past 80 years have consistently shown tha t  t he r e  a r e  g r ea t
dangers and shortcomings in unfettered government (of whatever
complexion) in a unicameral environment.

• Council lors are normally elected for longer terms, providing an overlap
wi th the terms of MLAs in the Lower House. This can as s i s t  the
consideration and consultation processes of the Lower House.

The Courier-Mail  in its editorial of 6 December, 1994 said:
“ . . .  provided an upper house is representative, popularly elected, s t r i c t l y
l imi ted in wha t  i t  can do to obstruct a government, but equipped w i th
extensive powers to review procedures and monitor executive performance,
the people are likely to be better served than in a system where Cabinet rule
effectively has overcome opposition ” .  (emphasis added)

The unicameral Parliament – a performance review
I acknowledge t h a t  the chance of an Upper House being reintroduced in
Queensland is probably somewhere between nil and negligible.

Nevertheless, in 1992 the Electoral and Administrat ive Review Commission
(the establ ishment of which was recommended by Commissioner Fi tzgerald), in
carrying out a review of par l iamentary committees,  said that the absence of an
Upper House in Queensland had had:

“…..a profound effect on the abil i ty of the Queensland Parl iament to carry
out i t s  funct ions under the Const i tu t ion and conventions which requi re  i t
to act  responsibly and review the  ac t iv i t i e s  of the  executive arm of
government” .17 (emphasis added)
I t  is t r i t e ,  but necessary, to point out t h a t  a modern democracy is not

defined by the mere existence of a  Pa r l i amen t  (be i t  one House or two) and
elections for such a Parl iament every so often (three years or four or whatever).
A modern democracy is much more than that, including, not in priority order:

• an understanding by all of, and an adherence by all (par t i cu la r ly  the
government) to, the notion of the rule of law;

• an independent and arms-length bureaucracy;
• independent, arms-length, watchdog agencies;
• vigi lant, forthright professional bodies;
• vigi lant ,  for thr ight academics and commentators ;
• a vibrant four th es ta te ;
• a Par l iament ,  including par l i amenta r i ans  and a pa r l i amenta ry

committee system, that work/s.
In Queensland much/most of the above is found to be wanting.

And the single most s ignif icant reason for Queensland’s poor performance
against the check l is t  above, the one that creates and then pervades the rest ,  is
the brute force, the power, the authority, the control, of a government operating
in a single Chamber environment.
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So I  admit  that ,  whi le there is  no guarantee that  an appropria te ly e lected
Upper House in this State would make the r ivers run with milk and honey and
pave the streets with gold, i t  would be a welcome addit ion to what we have at
present.

An example
Ear ly  in  2003 ,  a f te r  a  Bapt i s t  min i s te r  was  commi t ted to  s tand t r ia l  under  s.
129 of the Cr iminal  Code (destroying evidence) or al ternatively s. 140
(at tempting to perver t  the course of jus t ice) ,  a group of s tudents with whom I
was working under the umbrel la of The Jus t ice Pro jec t18 (whose act iv i t ies a re
reported on the internet), sent a letter to each of the State’s 89 MLAs.

The letter pointed out tha t  a  fo rmer  Di rec to r  o f  Public Prosecutions and
the Cr iminal  Jus t ice Commiss ion had sa id (many t imes in the case of  the CJC)
that a charge under s .  129 could only be sustained i f a  cour t  ac t ion had been
under way at the time of the alleged offence; and that no such action was under
way in the case of t he  Bap t i s t  minis ter .  We included quotes from High Court
Chief Just ice Murray Gleeson and New South Wales Chief Just ice James
Spigelman that the rule of law required the “governors as well as the governed”
to be treated equally before the law, and asked four questions. Summarised, they
were:

• Do you have any comment on the si tuation in which a court action does
not have to have been under way in one case (the Baptist minister), but
does have to have been in another (the shredding of the Heiner
documents)? ;

• Do you support the view that the law should be applied equally to all?;
• Do you support the view that the law should be applied consistently and

not  a rb i t ra r i l y ? ;
• What, i f anything, do you intend to do about the matter?
In many cases the fax, email  and postal  services between St Lucia and the

far end of George Street collapsed. The Members never got our let ters.  We sent
more. Some never got them. In all only 30-odd responded. Only one answered a l l
the questions.

Some said they were not legally qualif ied and could not offer any comment
on our questions; some sa id such ma t t e r s  were the responsibil i ty of the
Attorney; some sa id they could not give legal advice. Most  chose not to say
anything – not to commit themselves on whether they believed in the rule of law!

The Attorney’s response said, in essence, that the DPP was an independent
statutory authori ty and the government did not interfere with i ts  decis ions.  He
went on to say:

“The Heiner Inquiry was ins t i tu ted wi th inadequate powers to take
protected evidence, and the Labor government which inheri ted the f lawed
arrangements acted in good faith and on legal advice”.19

Any reading of the documents Kevin Lindeberg has uncovered from t h a t
t ime reveals an absence of good fa i th .  For example, the government had been
advised not to shred the documents. I t  shredded them. People were told the i r
access to those documents was st i l l  being considered, when the documents had
in fact already been destroyed! And acting on bad legal advice may be convenient,
but it does not absolve a person who ac ts  on i t  f rom any responsibil i ty in the
eyes of the law.
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Tha t  l a t t e r  is not a new concept. If i t  were otherwise there would be no
need for courts. We would all seek bad advice and that would be the end of the
ma t t e r .  A West Aus t ra l ian crayf isherman took the advice he was given by a
government depar tment .  I t  was wrong. The High Court sa id i t  migh t  be a
shame, but he broke the law.  20 End of story.

The response from the Opposi t ion was extraordinary. They said there was
no credible evidence to support the laying of charges in the Heiner m a t t e r  _
despite the  fac t  t h a t  the offence had been admi t t ed  for over a decade! And
Cabinet records reveal that those involved knew the documents were required by
a f irm of lawyers for potential legal act ion. In addit ion, the Morris and Howard
repor t 21 into the shredding sa id there was pr ima facie evidence of numerous
breaches of the criminal law!

We had occas ion to wr i te  to the Premier  separa te ly on the mat ter  a  l i t t le
while later. His Chief of Staff , Rob Whiddon, replied. The response included the
following:

“… problems aris ing as a result of the way the Heiner Inquiry was init ial ly
established by the  Na t iona l  Pa r ty  government of the day, were subject of
Crown Law advice and canvassed in the Morris/Howard report to which you
refer. The information is not new and has been well documented”. 22

The writer neglected to say that Morris and Howard absolutely rejected the
basis of the Crown Law advice involved (and what  the advice was is of no
consequence anyway). He also failed to mention t ha t  Mo r r i s  and  Howard s a i d
there was pr ima fac ie  evidence tha t  the  shredding matter involved numerous
breaches of the criminal law.23

The Premier’s Chief of Staff also pointed out the independent nature of the
operation of the Office of DPP, and then concluded thus:

“Final ly, I  must object to the suggest ion in your let ter t ha t  t he re  i s  some
sort of cover up of child abuse in relat ion to the Heiner documents. This
mat ter  has been the subject  of  review and report on numerous occasions.
The Morr i s/Howard report, to which you refer, was provided to the
Coali t ion government of the day, who decided to take no fur ther  act ion.
This Government has made every effort to be open about this matter, to the
extent t h a t  in July, 1998, the Premier took the unprecedented step of
tabl ing all relevant documents and other correspondence in Pa r l i ament .
This is consistent wi th the Government’s act ion in tabl ing the Anglican
Church’s report”.24

The government has not, however, tabled the DPP’s advice that resulted in
the Coal i t ion taking no further act ion on the Morr i s/Howard report ,  despi te a
recommenda t ion tha t  i t  do so by the House of Representatives Commit tee of
Inquiry into Crime in the  Community  report into the shredding ma t t e r  l a s t
year. 25

We know, however, what  t h a t  advice sa id,  a t  least according to Kevin
Lindeberg who has seen i t ,  and wha t  i t  sa id  was a  rehash of  the d iscredi ted
view that  a cour t  ac t ion had to be under way before the offence of destroying
evidence could be sustained. 26 That issue is covered at length on the front page of
the Apri l ,  2005 edit ion of the newspaper I now edit ,  The Independent Monthly .
The current DPP (in the context of the case aga ins t  the Bap t i s t  m in i s t e r )
completely rejected her predecessor’s (and the CJC’s) view.
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The unicameral Parliament’s procedures
Questions: On two occasions in recent months quite serious matters going to the
very hear t  of responsible and accountable government were the subject of
Questions on Notice in the Queensland Parliament. One concerned some questions
The Independent Monthly  had been asking the government regularly for s i x
months, and which i t  s imply would not answer. The questions had to do wi th
the accuracy of a  s t a t emen t  made by a  former  Min is te r  to The Courier-Mail
newspaper in 1989, about the identity of a girl pack-raped on an excursion from
the John Oxley Youth Detention Centre a year before the infamous shredding took
place.

The second related to a matter of the Governor seeking a response from the
government about a cit izen being charged wi th a serious offence while
poli t icians and bureaucrats were not.

The Members who asked those quest ions had to wait  28 days for answers,
the contents of which could have been provided within a matter of hours in the
latter case and perhaps a day in the former case.

(For the record, the answer to the f i r s t  question revealed, finally, t h a t
wha t  a  Min i s te r  o f  the Crown had told the public of Queensland through the
pages of The Courier-Mail  in 1989 was untrue. The victim of a pack rape was not
17 years of age, as the  Min i s te r  had cla imed, but 14, and her ident i ty meant
that  what  e lse the Minis ter  had sa id about her in the newspaper was also not
t rue .

The answer to the second question revealed that, despite the passage of 18
months, the S ta te  government had not yet responded to a request for
information on this issue from the Governor.)

In relation to the issue of accountabil i ty, prior to 1995 Questions on Notice
had to be answered within 24 hours. Tha t  period was extended by the then
Labor government to 28 days – in the interests of good government, the Speaker
of the day told the paper I edited at the t ime. 27

If there were another Chamber where such impor tan t  questions could be
raised, i t  wouldn’t  matter quite so much.

Sitting days: Between 1970 and 1981 (in the dark days of Premier Johannes
Bjelke-Petersen, when all manner of commentators and academics complained of
a lack of government accountability and a lack of democracy in Queensland), the
Parl iament sat for 50 days or more each year – some years more than 60, some
more than 70. 28 This  year i t  wi l l  s i t  for  44.  ( In days long gone it s a t  fo r  many
more. During the years of the seventh Parl iament, the Assembly managed a total
of 339 days and the Council, 198).29

The committee system: The par l iamentary commit tee system, which F i tzgera ld
said had to be invigorated,  i s  of ten touted as a Lower House subst i tu te for an
Upper House. It is not.

Former Nationals leader Rob Borbidge said in  1995:

“The commit tee system is a farce and accountabi l i ty is  a myth … a House
of Review would be a good check on Parliament”. 30

Now let me move forward ten years to January 1, 2005. Stephen Wardil l ,  writ ing
about the par l iamentary commit tees in The Courier-Mail , sa id in  par t :

“… despi te thei r  supposed s ta tus as pi l lars  of  the Queensland democracy,
s ince this State has no upper house, what did they achieve? Did any make
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sweeping reform recommendations that eventually wil l  make Queensland a
better place? Or did a t  least one group have a controversial proposal
adopted because i t convinced the Government i t  was the right thing to do?
Of course not …”.

Wardill concluded:
“Unt i l  the commit tee sys tem is  reformed and given more teeth, the ‘open
and accountable’ mantra this Government likes to tout can only be met with
derision”.

The “alternative Upper House”
Mr Beatt ie has claimed Queensland has no need of an Upper House because i t
has the Cr iminal  Just ice Commission or, now, the Crime and Misconduct
Commission.

At the outset one can but point out the obvious, namely that such a body is
not  a  subs t i tu te  for  an Upper  House. I t  does not provide an opportunity for
debate; i t does not provide a condui t  for  communi ty react ion to issues of the
day; it has no say in what a government decides or does not decide to do; it does
not ask quest ions ,  in i t ia te Mat ters  of  Publ ic  Importance or Grievance Debates;
and it does not do a host of other things.

But s ince the Premier thinks the CJC (and presumably the CMC) provides
such an alternative, let us look at how well we have been served by those bodies.

When we wrote to our State MLAs about the rule of law, and a citizen being
charged with a criminal offence while others who did much worse were excused,
we subsequently sought the views of the then Chair of the CMC on these matters.
We also sought the views of the Police Commissioner. We faxed our le t te r s  to
both. Two years la ter the Pol ice Commissioner has yet to respond. But  then,
when you think about it, what could he possibly say? So he says nothing.

Mr Butler, the Chairman of the CMC, however, did respond. He said:
“I refer to your letter in which you request a response . . .  in regard to the
interpretation of section 129 of the Criminal Code.
“I wish to advise that the CMC is not prepared to proffer an opinion on the
interpretat ion of sect ion 129 of the Criminal Code in a vacuum. Whether a
par t icular  complaint  requires the CMC to consider the interpretat ion of a
s t a tu te ,  the CMC wil l  do so insofar  as  i t  is necessary fo r  i t  to fu l f i l  i t s
statutory requirements with respect to the facts of the complaint .
“In the past ,  in order to sat isfy i ts s tatutory obl igat ions, the CJC may have
had an opinion as to the interpretation of section 129 of the Criminal Code.
However, I would expect that any such opinion would have been provided in
the context of a part icular fact  s i tuat ion. I t  may wel l  be that in the future
a di f ferent  fac t  s i tuat ion ar i ses and the CMC wi l l  be required to consider
the application of section 129 in respect of those new facts.
“I hope this helps you understand the CMC’s posit ion in relat ion to t h i s
ma t t e r ” . 31

Well, it didn’t. The law is the law. If the facts fit, you have an offence.
What else did we get from the “a l ternat ive Upper House”? We got,

consistently from the CJC, in the face of R v Rogerson ,32 tha t  a  cour t  ac t ion  had
to be under way before s. 129 of the Criminal Code could be tr iggered – a view
which Kevin Lindeberg and I and others, including Ian (now Mr Justice) Callinan,
QC, Bob Greenwood, QC and A las t a i r  MacAdam, Senior Lecturer in Law a t
Queensland University of Technology, have said all along was simply not so.
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This nonsense view has been provided, supported, or never repudiated by no
less than three Chai rs  of the CJC/CMC, by i t s  one-time Senior Compla ints
Officer, now S ta te  Coroner, and by a former consultant, now a serving
magis t rate .  I t  was never quest ioned, as f a r  a s  we know, by i t s  pa r l i amen ta ry
commit tee, one chai r  of which described the efforts of those exposing the
shredding matter as “a looney tune conspiracy”. 33

The “al ternat ive Upper House” also got the fac ts  of the shredding case
wrong and misled i ts  par l iamentary commit tee. 34

A tape in the safekeeping of the “a l ternat ive Upper House” mysteriously
erased itself – a 2500 to 1 eventuality according to one expert.35 I  have heard the
tape and can say, a f te r  long years working in radio,  t h a t  i t  was erased by
human hands.

The “al ternat ive Upper House” rewrote the wording of the law (Regulat ion
65 of the Public Service Management and Employment Act) and were then able to
interpret that regulat ion to get i t  to say what i t  did not say. 36

The “al ternat ive Upper House” sa id the shredding ma t t e r  had been
investigated to “the nth degree”, 37 when it had never been investigated at all.

The “al ternat ive Upper House” objected strenuously that the set t ing up of
an invest igat ion into the paper t r a i l  involved in the shredding ma t t e r  ( the
Morr i s/Howard Inquiry) was a “waste of resources”. 38 Given t h a t  the two
bar r i s te r s  involved found what  the  “a l te rna t ive  Upper House” could not f ind,
i.e., prima facie  evidence of serious breaches of the criminal law, it is, perhaps,
l i t t le wonder that the “alternative Upper House” should object so vociferously to
the establ ishment of that inquiry.

Much more could be sa id about the suggestion t h a t  a CJC/CMC is a
substitute for an Upper House, but that may be enough for present purposes.

The “independent” bureaucracy
Throughout the last f i f teen years the entire relevant bureaucracy, in al l  manner
of manifes ta t ions,  has par t ic ipated in the cover ing-up of the c i rcumstances of
the shredding of the Heiner Inquiry papers, including blatantly lying to Kevin
Lindeberg and to me. That is demonstrable. We have the documents.

The lies and cover-up do not just involve public servants in the department
at the centre of this scandal. They extend even into the  admin i s t r a t ion  of our
courts. In simply seeking access to court records I have been l ied to and misled
by court officials. I have the correspondence. When I complained to the Director-
General of the Department of Just ice at the t ime,  he said he didn’t think any
good purpose would be served by pursuing the matter. I happen to disagree.

Access to records has been improperly (read i l legally) denied to us (and at
least one other person) by Freedom of Informat ion officers. As well, ma t e r i a l
that should not have been blanked out on pages has been blanked out, in clear
contravention of the rules. Note t h a t  the improper blanking-out ass is ted in
covering-up the circumstances surrounding the pack-rape of a girl in the custody
of the State !

Every public servant in the Queensland bureaucracy knows where the i r
bread is but tered when i t  comes to anything t h a t  migh t  remotely touch the
Heiner matter .  I t ’s  the culture, the same one Fi tzgerald spoke about in relat ion
to the police brotherhood 39 when he conducted his inquiry. You protect, or you
had better protect, anyone involved in th i s  ma t t e r .  The brotherhood and
sisterhood are alive in Queensland today.
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The Fi tzgera ld process did not change the bureaucracy. I t s  capaci ty to
indulge in blatant dishonesty and deceit ,  not to mention the disingenuous, ha s
not been, and is not today, diminished by any of the Fi tzgera ld “ reforms”
(despite the existence of the CJC/CMC and, in earl ier days, the Electoral and
Adminis t ra t ive Review Commission). For deta i l s  see the Morr i s  and Howard
report ,40 and The Justice Project. 41

Freedom of Information
Fitzgerald specif ically recommended the introduction of Freedom of Information
legis lat ion. I t  was introduced and s ince  tha t  t ime has  been whi t t led away,  to
the point where it is now derided and scorned as a joke by all.

Former FOI Commissioner Fred Albeitz said in one of his annual reports to
Pa r l i ament :

“My primary concern is that the FOI Act is in danger of dying the death of a
thousand cuts unless the recent trend towards more and more exclusions of
pa r t i cu la r  bodies, or pa r t i cu la r  functions or classes of documents in
respect of particular bodies, is not arrested and, preferably, reversed”. 42

That  was wr i t ten ten years  ago,  jus t  three years  a f te r  the leg is la t ion was
introduced; and i t  has al l  been downhill since then. Have you seen anything in
the news media lately about a successor to the position Mr Albeitz held?

It has now reached the stage where everyone quite openly describes FOI in
Queensland as a joke. For example, Malcolm Cole, reporting for The Courier-Mail
earl ier this year ,  said in part :

“So as they sat around the Cabinet table, the men and women who occupy
offices of great privilege in th i s  s ta te ,  laughed about their secrecy, the i r
lack of accountability. Because they know the murky and confusing world of
freedom of information will not change votes they can afford to laugh.
“Because the power of this government is vir tual ly unl imited, and because
it has no fear of losing office any time soon, the people in charge can make
jokes about their contempt for basic democratic principles.
“In a previous era the same sentiment would have been expressed as :
‘Accountability?  Don’t you worry about  that! ’ ”. 43

At the same time I have to acknowledge that, while FOI has been slow and
sometimes improperly handled by those responsible (to the point where material
that legally should have been released was withheld), we did get access to some
documents that have advanced the batt le against the Heiner affair cover-up.

Other matters
There are other ingredients in a  v ibrant  democracy that  have been missing in
act ion throughout the course of th i s  ma t t e r .  The deliberations of an Upper
House, if we had had one, might, just might, have given some of those concerned
some courage.

The professional bodies and the academy: With some exceptions, the
performance of the professional bodies, the legal community and those involved
in relevant discipl ines in our inst i tut ions, in the face of th i s  b la tan t  abuse of
power, has been disgraceful. I  par t i cu la r ly  exclude A l a s t a i r  MacAdam of QUT
and David Field of Bond University.

And I would suggest, if the boot were on the other foot, if it were Johannes
Bjelke-Petersen who had been in charge during the travesties of the last 15 years,
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the people referred to above would have been howling in the streets. But we get
silence, thunderous silence.

Las t  year The Independent Monthly  canvassed the views of some of the
professional bodies and academics involved in relat ion to the unfor tunate
ci t izen who had to face the music that others had escaped. What we were told
is a very sad tale. The story said in part:

“The Queensland legal fraternity has declined to comment on the double
standards involved in a case to come before the  Di s t r i c t  Court in March .
Last month an internat ional authori ty on archives pract ice, Professor Terry
Cook told The Independent Monthly  the case exposed ‘the two-faced
hypocrisy’ of Queensland authorit ies. This was because a cit izen was facing
trial for destroying records that could reasonably have been expected to be
used as evidence in court proceedings, but pol i t ic ians and senior public
servants who did the same thing (in connection with the destruction of the
Heiner Inquiry documents) were officially excused. When T I M  invited
numerous legal and civi l  l ibert ies bodies to respond to the si tuation facing
the citizen, all declined to comment”. 44

The watchdog media: Despite the revelat ions of numerous rapes, death threats ,
l ies, cheating and deceit , and even connections to shotgun deaths in the streets,
a House of Representatives Inquiry into the ma t t e r ,  the Morr i s  and Howard
report, the Governor being required to wa i t  18 months for a reply from the
government, the DPP re ject ing the stance of her predecessor and the CJC, the
s tory has either never, or a lmost  never, been covered by ABC News, the 7.30
Repor t ,  Statel ine,  AM , P M  or The World Today .  I t  did make Austral ian Story ,
and the Conversation Hour  on ABC Radio (but note tha t  you cannot access a
transcript of that interview, unl ike others conducted for that program).

The Courier-Mail  (which has twice cr i t ic ised my coverage of th i s  s tory in
i t s  fea tu re  pages in recent years) covered the Bap t i s t  pastor ’s  t r i a l  and i t s
outcome, but has never made any connection between what happened to him and
what happened (more precisely, did not happen) to those who destroyed the
Heiner documents. The failure of the media generally to apply normal standards
in relat ion to th i s  case is a  ma t t e r  o f  serious concern. I t  is the exact same
circumstance that existed in the days when Bjelke-Petersen “fed the chooks”.

The Courier-Mail  can do i ts  own thing.  That is  the  r ea l i t y  w i th  a  p r i va t e
commercial enterprise. But the problem with the ABC is serious. The ABC is not
funded by the Queensland taxpayer; i t is funded by the Australian taxpayer, and
i ts fa i lure in this matter ought to be invest igated.

Conclusion
Queensland today is as feeble a democracy as it ever was. The extent to which an
Upper House would fix it, would depend on how i t  was elected, the qua l i ty  o f
those elected, and the role it was given or allowed. It could not make things any
worse.  I t  would almost cer ta inly make things bet ter .  But will i t  be allowed to
happen?

In the meantime, we go on lapping up our Fourex and our sunshine and not
giving a damn. Good old Queensland.



57

Endnotes:
1. See, for instance: Whitton, Evan (1993), The Hillbilly Dictator :  Austral ia’s

Police State,  Sydney, ABC Books; Dickie, Phil (1989), The Road to  Fi tzgerald
and Beyond , S t  Lucia, Queensland University Press; Dempster, Quentin
(1986),  The Sunshine Sy s t em , Brisbane, Aus t ra l ian Broadcas t ing
Corporation (video).

2. A Year Af ter  S turgess ,  Sex-  for-  Sale  Business  Thrives  Unchallenged, in The
Courier-Mail ,  12 January, 1987; Organised Crime Group Revolut ionises  the
Sex-for-Sale Industry , in The Courier-Mail , 18 April, 1987.

3. The Moonl ight  S tate (1987), ABC, Four Corners.

4. Commission of Inquiry into Possible I l legal Activi t ies  and Associated Police
Misconduct  (The Fitzgerald Inquiry). See report: Fitzgerald, Gerald Edward
(1989), Brisbane, Queensland Government Printer.

5. Whitton, E, The Hil lbi l ly Dictator , op. ci t . , p. 180.

6. Reynolds, Paul (2002), Lock, Stock and Barrel, S t  Lucia, University of
Queensland Press, p. 183.

7. For more detail, see Chapter One in this volume by Mr Kevin Lindeberg. See
also Report of the House of Representatives Legal and Const i tu t iona l
Af fa i rs  Commit tee of Inquiry into Crime in the  Community, Volume II,
2004,  and An Investigation into Allegations by Mr  Kevin Lindeberg, Tony
Morr is ,  QC and Edward Howard (1996), Brisbane, Queensland Government
Pr in ter .

8. Irwin, Janet (1995), Promise  o f  a  New Deal  Not  Delivered,  in  The Weekend
Independent, Brisbane, The University of Queensland, 30 June, 1995: 4.

9. The seminar co-organisers were John Nethercote and Rae Wear; see
Corruption and Reform: the Fi tzgerald Vision (1990) , St  Luc ia ,  University
of Queensland Press; and Andrew Hede and Mark Neylan, Keeping Them
Honest: Democratic Reform in Queensland (1992) ,  S t  Lucia, University of
Queensland Press.

10. Prasser ,  Scot t  (1995), Goss Adopt s  a Moderate  Line, in  The Weekend
Independent, Brisbane, The University of Queensland, 30 June, 1995: 4.

11. Fact  Sheet 39, Abolition of the  Upper  House , Par l i amenta ry  Educat ion
Services, Queensland Parliament, 2001.

12. For detai ls of the events surrounding the aboli t ion, see: Murphy DJ and RB
Joyce (1978), Queensland Poli t ical  Por t ra i t s  1859-1952, S t  Luc ia ,
Queensland University Press; and Fitzgerald, Ross (1994), Red Ted:  The  L i fe
of EG Theodore , St Lucia, Queensland University Press.

13. Borbidge, Rob, as quoted in The Courier-Mail , 6 July, 1995: 13.

14. From conversation between the author and former Attorney-General, Denver
Beanland, March, 2005.

15. Beatt ie, Peter, reported in The Weekend Independent , November, 1996:11.

16. Borbidge, Rob, reported in The Weekend Independent , November, 1996:11.

17. Fact Sheet 39, op.  c i t ..

18. See www.justiceproject.net.

19. Welford, Rod, in correspondence with the author and The Jus t ice Pro ject ,



58

The University of Queensland, 22 May, 2003. See link to let ter a t :
h t tp ://www. jus t ice              project.net/content/Welford2.asp    .

20. Ostrowski v.  Palmer [2004] HCA 30.

21. An Investigation into Allegations by Mr Kevin Lindeberg,  op.  c i t ., 203-04.

22. Whiddon, Rob, in correspondence with The Justice Project (Jennifer Linchy),
The University of Queensland, 7 October, 2003.

23. Tony Morris, QC and Edward Howard, op.  c i t ., 87-98, 203-04.

24. Whiddon, Rob, loc. cit..

25. House of Representat ives Standing Committee on Legal and Const i tut ional
Af fa i rs  (2004) ,  Crime in the  Community: Vic t ims,  Offenders and Fear of
Crime , Vol II, Canberra, 44.

26. Ibid ., 43.

27. Fouras, Jim, quoted in The Weekend Independent , 24 March, 1995: 14.

28. Number of  S i t t ing  Days  o f  the Legis lat ive  Assembly during calendar years
(1970-1995), Par l i ament  of Queensland, 26 April, 1995, reported in The
Weekend Independent, 14 July, 1995.

29. Number of  S i t t ing Days,  During Parl iaments  of  the Legis lat ive  Assembly of
Queensland (1860-2005),  Bil ls and Papers Office, Parl iament of Queensland,
March, 2005.

30. Borbidge, Rob, reported in The Courier-Mail , 6 July, 1995:13.

31. Butler, Brendan, in correspondence wi th The Justice Project (Susann
Kovacs), 5 June, 2003. See     h t tp ://www. jus t ice   
project .net/content/Butler2.asp    .

32. R  v.  Rog er son  an d Or s  (1 992 ) 66  AL JR. 

33. Lucas, Paul ,  fo rme r  Par li ame nta ry Cr imi  nal  Ju st ice  Co mmi t t  ee  Cha ir man, 
St ate  Han sar d,  25  Aug ust , 19 98,  p.  18 79.

34. See let ter dated 14 Apri l ,  1992 from CJC Chairman Sir Max Bingham, QC to
Par l i amenta ry  Cr imina l  Jus t i ce  Commi t tee ;  also let ter dated 20 January,
1993 from CJC Chief Complaints Off icer Mr Michael Barnes to complainant
Mr  Lindeberg; also February, 1995 CJC Submission to Senate Select
Committee on Unresolved Whistleblower Cases , pp. 52-55.

35. Report compiled by Queensland University of Technology Professor Mi les
Moody, 27 March,  1995, provided in evidence to the Senate Select
Committee on Unresolved Whistleblower Cases .

36. See letter dated 20 January,  1993 f rom CJC Chief Complaints Officer M r
Michael Barnes to complainant Mr  Lindeberg; also February, 1995 CJC
Submission to Senate Select Committee on Unresolved Whist leblower Cases ,
pp. 52-55.

37. See Senate Hansard ,  23 February, 1995, p. 6. Evidence provided by CJC
Cha i rman Mr  Robin S O’Regan, QC to Senate Select Commit tee on
Unresolved Whistleblower Cases  in Brisbane.

38. Quoted in Tony Morris, QC and Edward Howard (1996), op. c i t ., 214.

39. Fitzgerald, G E (1989), op. ci t ., 79.

40. For example, Tony Morris, QC and Edward Howard (1996), op.  c i t . ,  a t  The

http://www.justiceproject.net/content/Welford2.asp
http://www.justiceproject.net/content/Butler2.asp


59

Smoking Gun: 74, and 203:5.3 and 204:8.1.

41. See:     http://www.just iceproject .net/content/AccessToTruth        Denied.asp    .
42. Albeitz, Fred, reported in The Weekend Independent, 1 December, 1995.

43. Cole, Malcolm, Hypocri tes  Make No Secre t  o f  Hi lar i ty , in The Courier-Mail ,
19 February, 2005.

44. The Independent Monthly , March, 2005: 3

http://www.justiceproject.net/content/AccessToTruth Denied.asp


60

Chapter Four
Senate Vacancies: Casual or Contrived?

John Nethercote

In December, 2001, barely one month a f te r  the general elections of November,
2001,  i t  was reported that  Duncan Kerr, member for Denison in the House of
Representat ives s ince 1987, and Minister for Just ice in the Keat ing Government
(1993–96),  was thinking of res igning to contest  a seat in the Tasmanian House
of Assembly. He had recently lost his place on the Labor Par ty  front bench and
claimed to be disheartened by Opposition. He apparently had hopes of
appointment to a ministry in the State Labor government should it be returned.

There was a brief controversy, in the course of which Kerr decided not  to
proceed. One reason was a concern that Labor would lose the seat in a by-election
held so soon a f te r  an election. There were some grounds for fearing an
electorate’s wra th  a t  a by-election not seen as jus t i f iab le in public in teres t
te rms .  Such had been the fa te  of the L ibera l  Par ty  in the Queensland seat of
Ryan after former Defence minister, John Moore, resigned in February, 2001 after
losing his portfol io in January,  2001.  Later ,  in 2002 Labor lost the New South
Wales seat of Cunningham when Defence spokesman and former Speaker of the
House of Representatives (1993–96), Stephen Martin, resigned in August. 1

These instances notwithstanding, i t  is relatively rare for House of
Representat ives seats to change hands at by-elect ions. Since May, 1977 this has
occurred on eight occasions out of 39. In one of these, the Liberal Party claimed
a seat previously held by the National Party (Groom, Qld, 1988). In another two
cases the victors were, respectively, a local independent (Wi l l s ,  Vic tor ia ,  1992)
and a Green (Cunningham, NSW, 2002). In these two instances, and two others,
the seat was eventually reclaimed by the by-election loser.

While i t  may be relatively rare for a House of Representatives seat  to
change hands at a by-election, it is something which, since 1977, can never occur
when a casual vacancy ar ises in the Senate for reasons either of death or
resignation. Had Mr  Kerr been Senator Kerr, i t  is doubtful, though not
impossible, that the controversy of early 2002 would have occurred. Indeed, some
of the ambitious in the ALP might well have encouraged him to take his chances
in the House of Assembly stakes whilst one of them set t led smoothly onto the
pinkish benches of the Senate chamber in Parl iament House, Canberra, without
any of the indignities entailed in having to seek the support of the electors for a
place in the national legislature.

Filling casual vacancies: the 1977 referendum
The reason for this s i tuat ion l ies in one of three al terat ions to the Const i tut ion
approved at  referendum in May, 1977 by major i t ies in a l l  s ix States and with a
na t iona l  ma jor i ty  o f  nearly three and a half  mill ion votes. A new section 15
provided that henceforth a State Parl iament, in f i l l ing a casual vacancy, should
be l imi ted in i ts choice to the nominee of the par ty (or the successor pa r t y
where there had been organisat ional change) from which the former Senator
had come. Moreover, the new Senator would inher i t  the ent i re  balance of the
term of the predecessor.
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New s. 15 replaced an original provision whereby a  S t a t e  Par l i ament  was
not rest r ic ted in i ts choice of a new Senator to f i l l  a  vacancy.  A Par l iament ’ s
choice then held office unt i l  the next House and/or Senate elections, when the
vacancy would be the subject of contest.

Casual vacancies since the 1977 referendum
The new s. 15 (and comparable provision for Terr i tory Senators) has been
anything but dormant. Indeed, i t  has had a major impact on the composit ion of
the Senate — an impact which reflects adversely on the vital role which it plays
in the Par l iament of Austral ia .  In the present Senate,  pr ior to changeover on 1
July, 2005, there are no fewer than 31 of the 76 Senators who have entered under
the auspices of the new s. 15 (or its Territory equivalent).

A small number of these entered to complete the remaining few months of a
ret i r ing Senator’s te rm before commencing a te rm for which they had been
elected. Most, however, arr ived without the blessing of the electors of the State
or Terri tory which they represent at ei ther a periodical or, less l ikely, a general
election of Senators following a simultaneous dissolution of both Houses under s.
57. (By contrast , only 18 of the 150 members – 12 per cent – of the House of
Representatives dissolved in 2004 entered by way of by-election: the cases are not
comparable because, by defini t ion, these members could only take thei r  sea t s
after facing the electors.)

In the Senate’s entire history there have been 126 casual vacancies; 59 of
these have occurred since the 1977 change to the Constitution. Of these 59, only
four were occasioned by death. In the previous 77 years there were 67 casua l
vacancies; 46 of these were the consequence of death. To some extent these
figures may be explained by successive expansions of the Senate taking effect at
the 1949, 1975 and 1984 elections respectively. But the scale and character of the
change has been mainly the consequence of the 1977 a l te ra t ion to the
Const i tut ion,  combined wi th the generosity of the superannuation scheme
introduced by the Whitlam Government and operating until 2004.2

In the House of Representatives, there have been 135 by-elections occasioned
by death or resignation. Only 39 of these have occurred since 1977. Of these 39,
only five have been a consequence of death. Previously most by-elections were the
result of death (62 deaths; 34 resignations).

On a pro-rata basis ,  res ignat ions f rom the Senate now run at a lmost three
times the rate of those from the House. Included in this number are some cases
of clear manipulation of the 1977 scheme. Senator Kay Denman (ALP, Tas), who
leaves the Senate on 30 June, 2005, has had virtually twelve years in the chamber
although she faced the electors of Tasmania but once, in 1998. Her good fortune
stemmed from the decision of Senator the Honourable Michael Tate (now Father
the Honourable Dr Michael Tate) to resign, after only f ive days into a new term
in 1993, in order to take appointments as Ambassador to both the Nether lands
and the Holy See. Former South Austral ian Liberal leader John Olsen came and
went from the Senate during the early 1990s without ever meeting the electors.
Bel inda Neal (ALP, NSW) is another whose t ime in the Senate was unsullied by
any visi t  to the polls. She was, however, defeated in attempting to win a House
of Representat ives seat.
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The Senate’s elective character vital to its legitimacy
Why should th is  s i tua t ion be a  ma t t e r  o f  concern? The reasons fal l  into two
categories. The f i r s t ,  and immedia te ,  category relates to the integr i ty and
legi t imacy of the Par l iament and, in par t icular ,  the Senate.  Any di lut ion of the
Senate’s elective qual i ty cas ts  a shadow upon the au thor i ty  wi th which i t
performs i t s  extensive and comprehensive responsibil i t ies in legislative and
other parl iamentary processes. The second set of reasons is what this course of
events demonstrates about not only the dangers of tinkering wi th the
Constitution, but also the capacity to do so effectively.

In general ,  i t  is  a fundamental pr inciple in Austral ia that membership of a
House of Par l i ament  or a legislative body should be accomplished through
popular (democrat ic) elect ion. This principle has had especial significance for
the Aust ra l ian Senate .  The Uni ted S ta tes  counterpar t  aside, few other second
Chambers can rival the Senate’s powers.

These powers have been val idated, legi t imised and reinforced by t he  f a c t
that the Senate has always been, from i ts inception, an elected House. It i s ,  in
fact ,  the f irst second Chamber in the world to be elected on the same franchise
as the other Chamber (in this case, the House of Representat ives); s ince 1903 i t
has, l ike the House, been elected on the basis of a full adult franchise. From its
ear l ies t  days the Senate has played an important  ro le in the  Par l i ament ,  and
tha t  ro le  has grown and developed s ince int roduct ion at  the 1949 elect ions of
proport ional representat ion. To a  grea t  extent ,  when i t  is sa id t h a t  na t ional
governments in Aus t ra l i a  are responsible to Par l iament ,  i t  is to the Senate’s
contribution and achievement to which the observer must look for evidence to
sustain the proposi t ion.

The Senate’s authori ty to fulf i l  i ts role under the Consti tut ion thus has two
foundations. The first is that i t is an elected House. The second is that, because
of proportional representation, i ts composit ion closely reflects electoral opinion
(indeed, more so than the House of Representat ives) and thereby enhances the
representivity of the Parl iament as a whole. 3

I t  follows t h a t  anything which weakens the elective foundations of the
Senate potential ly weakens the Par l i ament  and i t s  au thor i ty  to hold
governments in Australia to account. This is the defining deficiency of the new s.
15 as i t  has operated in pract ice. The def ic iency is aggravated not just because
casual vacancies are f i l led by selection rather than election, as has always been
the case, essential ly for prac t i ca l  reasons, but because nomination is to ta l ly
controlled by pol i t ica l  par t ies .  There is vir tual ly no avenue of escape. The
previous system at least  ensured that the f i l l ing of a vacancy was r em i t t ed  to
the electors at the earl iest subsequent opportunity.

A second, subsidiary deficiency in the new s. 15 is t h a t  i t  of ten augments
the advantage of incumbency (recognising that incumbency is not invariably an
advantage). This advantage is seen very clearly among the cross-bench parties. It
is perhaps most visible, ironically, in the case of the Austral ian Democrats, who
hardly wince when i t  comes to turnover of par l i amentary  representation by
means of par ty  selection ra ther  than popular election. Of the 26 Aus t ra l i an
Democrat Senators in the Senate since 1977, no fewer than eight have f i r s t
entered via s. 15, seven before winning the support of electors at the polls. This
number includes former par ty leaders Janine Haines, Janet Powell, Meg Lees,
Natasha Stot t -Despoja and Andrew Bart le t t .
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New section 15: the Constitution’s “most prolix, legalistic and confusing section”
The second group of reasons for interest in the fate of the new s. 15 is what i t
tells us about al ter ing the Const i tut ion. The most  eminent student of the
Aus t ra l ian Par l iament ,  Professor Gordon Reid, la ter  Governor of Western
Aus t ra l i a  (1984–89), sa id i t  all when he wrote t h a t  the “seemingly s imple
change” in 1977:

“…..replaced the original and succinct s. 15 wi th the Const i tu t ion ’s  mos t
prolix, legal is t ic and confusing provision. Ironically, the one-and-a-half
pages of the new s. 15 lacked clari ty, as was demonstrated when f i r s t  i t
was needed”.
The new s .  15 was f i r s t  ac t iva ted when the Par l iament of  South Aust ra l ia

had to replace former Liberal Movement Senator (and former S ta te  Liberal
Premier) Steele Hall . Senator Hall had resigned to contest a seat in the House of
Representatives for  the L ibera l  Par ty ,  to which he had returned. The Liberal
Movement had been dissolved, some of i ts remnants rejoining the Liberal Party,
others heading for the newly-formed Austral ian Democrats founded by Liberal
renegade Don Chipp. The l a t t e r  was deemed to be the successor organisa t ion,
and the Senate place went to Janine Haines, who had been on the Liberal
Movement t icket at the t ime of Steele Hall ’s elect ion in 1975, rather than to the
nominee of the Liberal Party.

Reid pointed out t h a t  the new s. 15 has “the effect of l imi t ing the
discretion of S ta te  Par l i aments  and S ta te  Governments in fi l l ing casua l
vacancies”. This observat ion raises an important but unresolved quest ion about
the new s. 15 — namely, is a State Parl iament necessari ly compelled to endorse
the nominee of the political party to which the previous Senator belonged?

In 1987, when the ALP in Tasmania proposed J G Devereux as successor to
Senator Don Grimes on his appointment as Ambassador to the Netherlands, the
Tasmanian Parl iament, at the behest of Liberal Premier Robin Gray, voted down
the nomination on the ground that the nominee would not represent Ta sman i a
properly because of his views on environmental and conservation questions.
Regrettably, the 1987 double dissolution elections intervened before events had
run their ful l course, and Devereux went to the Senate with the blessing of the
electors. He subsequently left the ALP and sa t  as an Independent, eventually
resigning to contest a seat in the House of Representatives.

Did the Constitution need a new section 15?
The short history of the 1977 change: The impoverished draf tsmanship of new s.
15 is only one side of the constitutional aspect. The other side is how necessary
was amendment in the f i r s t  place? Were the grounds which mot iva ted i t s
conception and presentation to the electors a suff icient just i f icat ion?

The immedia te  cause of the change was the controversies over casua l
vacancies in 1975, the last year of the Whitlam Government. The first centred on
replacement of Senator Lionel Murphy, fol lowing his appointment to the High
Court, by Cleaver Bunton, a leading local government figure in New South Wales.
Bunton was nominated by new New South Wales Premier, Tom Lewis. Short ly
af terwards the Queensland Legis lat ive Assembly (the only House in that State ’s
unicamera l  Par l iament) ,  a t  the ins tance of  Nat iona l  Par ty  Premier Joh Bjelke-
Petersen, and in the face of opposition from Liberal Par ty  minis ters  in h i s
government, selected Pat Field to replace the deceased Senator Ber t  Mi l l iner in
preference to Dr Mal Colston, the nominee of the ALP.
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In th is  context the Bunton nominat ion is of more interest  fo r  i t  was, in
some considerable measure, a self-inflicted wound with some relevant antecedent
events. There had been several occasions previously when parliamentarians had
gone to the bench of the High Court. In al l but two such cases the appointment
was followed by a by-election, which thus places a measure of discipline on
governments making such appointments.

The f i rs t  except ion was O’Connor, a Senator .  He was replaced by another
protectionist from New South Wales, who served a few days before the vacancy
came before the electors at the 1903 federal elect ions. The interim Senator was
not a candidate a t  those elections, and in fac t  returned to the Legislat ive
Council of New South Wales once his Senate membership lapsed. The other
except ion was John Latham, who lef t  the House of Representat ives at  the 1934
elect ions in the expectat ion of appointment as Chief Just ice when a vacancy in
tha t  o f f ice came to pass ,  as  i t  eventually did a f te r  some delay the following
year.

When a vacancy arose in the Court in 1972 there was reportedly a general
inclination t h a t  i t  should be filled by another former Attorney-General, the
Min is te r  for Foreign Affa i rs ,  Nigel Bowen. The t imes were not, however,
propit ious. Bowen stayed in the House of Representat ives and the place on the
Court went to Anthony Mason, a member of the Court of Appeal in New South
Wales and a former Commonwealth Solicitor-General. The res t ,  as  they say, i s
history. (Bowen himself eventually went to the NSW Court of Appeal in 1973, and
later became the f i r s t  Chief  Judge of the Federal Court; he was succeeded a s
member for Parramatta by Phi l l ip Ruddock.) 4

The circumspection of the McMahon Government migh t  well have been
emulated by the Whi t lam Government in 1975. According to Tom Uren, the
Murphy appointment :

“…. came completely out of the blue ..…... I could immediate ly see
problems: Lionel had been elected to the Senate for six years but had served
only eighteen months. I saw t h a t  i f  he were to be appointed to the High
Court , s ix New South Wales Senators would have to ret i re a t  the  t ime o f
the next half-Senate elect ion and the ALP could gain only three of those
places. Under normal circumstances f ive New South Wales Senators would
have retired and we would have gained three out of five. Therefore, when
Murphy went to the High Court, we stood to lose a seat and possibly fail to
gain control of the Senate. We were l i terally giving the conservative forces
at least one extra Senate posit ion, which might have been the vital vote to
give us a majority in the Senate at the next half-Senate elections”. 5

Uren continued:
“In Cabinet I argued strongly on th i s  point, but also questioned wha t
Premier Lewis would do concerning the casual vacancy: ‘Who is to say that
Lewis will appoint a Labor man to fi l l Murphy’s vacancy?’ ”. 6

Uren f rankly admits  t h a t  p a r t  o f  his concern was mot iva ted by internal
Labor politics, his fear that Murphy would probably be replaced by:

“….. a r ight-wing Tammany Hall machine appointment,  not a left-wing
candidate .  I  was a lso worr ied that  the posi t ion of  the Lef t  would then be
weakened in the ALP caucus. Murphy’s appointment created an imbalance
in the caucus and on the federal executive”. 7

Lewis, for his part ,  would not have had much experience of fi l l ing Senate
casual vacancies.  In his t ime few vacancies came to the NSW Par l iament ,  and
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those that did so were a consequence of death or terminal i l lness. What he d id
have experience of was vacancies in the New South Wales Legislative Council,
where there was no convention or practice about selection of someone from the
party of the member who had died or resigned. In the words of Neville Wran’s
biographers, “ [w]here single vacancies were caused by death or retirement, they
were filled by the ma jo r i t y  Pa r ty ” . 8 Only recently two vacancies had been
engineered to expedite Wran’s transfer from the Council to the Assembly without
disadvantaging Labor. This manoeuvre was fac i l i t a ted  by appointment of a
Liberal MLC to the Federal Bankruptcy Court bench, thus ensuring t h a t ,
including Wran’s resignation, there were two vacancies. The Commonwealth
Attorney-General involved in the stratagem was Senator Lionel Murphy.

I t  i s  not surpr is ing that Lewis was unmoved by Pr ime Min i s te r  Whi t l am ’ s
invocations of conventions in an effort to have the Murphy vacancy in the Senate
fi l led by a Labor nominee. What is surprising, given Whitlam’s general disregard
of conventions in so many fields of government, is that he should have based his
case on so transparently infirm a foundation.

The two incidents in 1975 were not the f irs t  at tempts to manipulate casual
vacancies in par ty interest dur ing the Whi t lam per iod.  The Coali t ion had i t s
own grievances stemming from the previous year, when the Government sought
to engineer an advantage for i tsel f  in the up-coming periodical elections of
Senators by appointing long-term Senator Vince Gair, former Leader of the
Democratic Labor Par ty ,  as Ambassador to Ireland, a t  his own suggest ion as
former Prime Minister Whit lam has lately disclosed.

Wi th  s ix  ra the r  than f i ve  vacancies to be contested in Queensland, Labor
thought i t had a chance of securing three seats, instead of two in the event that
only five seats were a t  issue. Had the Whi t lam tac t i c  succeeded, i t  would
inevitably have had the effect of changing voter preference as i t  had been
expressed at the periodical election of Senators in 1970. But the manoeuvre was
bungled, and instead of periodical elections for half the Senate, Australians went
to the polls at double dissolution elections for the third time in their history.

Ironically, the advantage which Whitlam sought to secure for his own party
wi th  the  Ga i r  appoin tment  was ,  as  Uren pointed out, the same advantage he
proposed to give to his opponents should a periodical election of Senators have
taken place on 13 December, 1975, as would have occurred had the Governor-
General accepted the advice which Whitlam unsuccessfully sought to submi t  t o
him on 11 November, 1975.

Did the Constitution need a new section 15?
The long history of the 1977 change: The events of 1974–75 brought the problem
of f i l l ing casual vacancies in the Senate to a head. They manifested rather than
created a long-standing, unresolved issue in the composition of the Senate,
a r i s ing  f rom the twin features of direct election by all eligible electors in a
S ta te ,  and the mul t i -member charac ter  of representat ion essent ia l  to capture
the main s t reams of electoral  opinion. Valuable as proport ional representat ion
is in reflecting a diversity of electoral opinion, i t has a major defect in handling
casual vacancies. None of the proponents of proportional representation has yet
come up with a sat isfactori ly workable formula.

In the init ial draft of the Consti tut ion, Senators were to be chosen by State
Parl iaments, fol lowing the method then used in the United States. Under such a
procedure the issue of fi l l ing a casual vacancy by a State Parliament would have
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been simpler to the extent that there was no change in the select ing body. But
when it was decided that Senators would be directly chosen by the people of the
State,  problems arose in fi l l ing a vacancy because, as explained by Quick and
Garran:

“ [ I ] t  was desired to have the vacancy filled by direct election as soon as
possible; but the expense of holding a special election throughout the State
was an obstacle”.9

The ac tua l  convention debate does not contain much guidance on the
mat ter ,  except some comment about perceived dangers of in ter im selection by
the Governor, implici t ly because i t  would be a party or fact ion decision, rather
than by the Parl iament as a whole. Characterist ical ly, i t  was Alfred Deakin who
put the view that there was no real difference between an appointment by the
Executive and one by the Parliament as a whole! 10

I t was also originally proposed that a new appointee would hold off ice for
the “unexpired portion of the term”. This was subsequently changed to provide
for an election to fi l l a vacancy a t  the next election for the House of
Representatives or of Senators, whichever was the earlier.

Quick and Garran explain a t  some length tha t  under  the or ig inal  casua l
vacancy provision, the procedure:

“….. is not regarded by the Constitution as the election of a successor . . . it
is merely an ad interim appointment,  in order to save the State from being
short of a Senator,  on the one hand, and to save the  S t a te  the cost of a
special election, on the other; the legislative appointee is not a successor of
the deceased, disqual i f ied, or resigned, Senator, but merely a temporary
holder of the office, pending the election of a successor by the people of the
S t a t e ” . 11

In the 48 years from the inception of the Commonwealth to introduction of
proport ional representat ion for elect ion of Senators, various pract ices prevailed
in fi l l ing casual vacancies, and from t ime to t ime i t  was asserted t h a t
replacements should come from the same par ty as the deceased or resigned
Senator. There was no convention, and sometimes part ies w i th  ma jo r i t i e s  in  a
S ta te  Par l i ament  felt no inhibit ion about choosing one of the i r  own to fi l l a
place previously occupied by an opponent. The Peden Royal Commission on the
Constitution observed, in 1929, that:

“In some instances a candidate has been elected of the  same par ty  as the
Senator whose place is vacant, al though he has not belonged to the  same
par ty as the  ma jo r i t y  o f  the members of the  S t a te  Par l iament ,  but t h i s
system has not been generally followed”. 12

One a t t i t ude  o f  interest in th i s  period was tha t  o f  Labor leader in New
South Wales during the 1920s and early 1930s, Jack Lang. He took the view that
casual vacancies should not be filled by anyone proposing to contest a
forthcoming Senate election. In short, a Senator chosen under s. 15 should not be
able to contest a periodical (or, indeed, a general) election of Senators with the
advantage of incumbency. 13

A foretaste of future manipulat ions occurred in 1917. The Prime Min i s te r ,
W M Hughes, tr ied to build a majori ty in the Senate by securing the resignation
of an ant i -conscr ipt ionist  Senator and his replacement with one favourable to
Hughes’ s i tuat ion – in part icular, his desire for a resolution asking the Imperial
Par l i ament  to author ise an extension of the life of the Commonwealth
Parliament, elected in 1914, and due to face elections before the end of 1917 in
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the case of the House, and before 30 June, 1917 in the case of the Senate. As with
the Whitlam Government’s ploy with Senator Gair in 1974, the plan back-f i red,
and normal elections proceeded on 5 May, 1917.14

A major reason why any controversy about casual vacancies in this era was
short-l ived lies in the very lop-sided majori t ies mainly enjoyed by governments
under the first two methods of electing Senators. “Control” of the Senate, or even
par ty advantage, was pract ical ly never a t  stake, no ma t t e r  how a casua l
vacancy was filled.

The proport ional representat ion system introduced a t  the 1949 elections
had the effect of ensuring that party representat ion in the Senate would closely
reflect par ty  voting strength in the electorate. In t ime th i s  representat ive
qual i ty of the Senate voting sys tem came to embrace not only the two ma j o r
competi tors for power nationally, but also various minor part ies and interests.

Because of the closeness of voting in Aus t ra l i a ,  and the fac t  t h a t  t h i s
feature is to be found in a l l  S ta tes  as well as Australia-wide, the consequence
has been a diametrical change from the si tuat ion in the f irst half-century of the
Commonweal th.  Major i t ies are no longer lop-sided. Even when they exis t ,  they
are usual ly paper thin (the la rges t  marg in  of government over all others ha s
been six, f rom 1975 to 30 June, 1981). Casual vacancies shi f ted from being
largely peripheral contests about placemanship to ma t t e r s  of ma jo r  impo r t
potentially affecting “control” of the Chamber.

Menzies was the f i r s t  to be conscious of the impac t  of the new voting
system on the  Par l i ament  as a whole, and the workings of s. 57 (the double
dissolution provision) in par t icular .  He unders tood the essent ia l  e f fect  of the
new method of choosing Senators: deadlocks would be more likely but, w i th
proportional representation, it would be well nigh impossible to resolve them by
resort to a double dissolut ion under s. 57. Austral ia ’s parl iamentary system was
now one of adversarial bicameralism, as would become increasingly clear in the
next half-century. 15

On 4 May, 1950 Menzies introduced the Consti tution Alteration (Avoidance
of Double Dissolution Deadlocks) Bill 1950.16 I t  included several measures which,
i t  was hoped, would amel iorate the problems he believed were created by the
combination of the Senate’s virtually co-equal powers with the House, and the
proport ional method of electing Senators. Once passed by the House of
Representatives, i t  went to the Labor-controlled Senate, which established a
select commit tee to examine the proposed amendments to the Const i tut ion. As
the Government decided not to pa r t i c ipa te  in the inquiry, i t  was an al l -Labor
body headed by former Chifley Government minis ter ,  Senator Nick McKenna of
Tasman ia .

The select committee’s main preoccupation was the general measures being
proposed to reduce the likelihood of deadlocks between the two Houses, but the
Committee’s review inevitably embraced the casual vacancy impl icat ions .  I t
reported as follows:

“Because of the added importance of casual vacancies as a result of
proport ional representation ensuring fair ly evenly divided Senates, i t  i s
recommended t h a t  the const i tut ional  provision for fi l l ing of casua l
vacancies be reviewed. . . . [T]he law should be amended to make i t  a s
near ly cer ta in as possible that casual vacancies will always be filled by a
new Senator of the same polit ical complexion as his predecessor. The most
sat is factory way to ensure this .  .  .  is by a provis ion in the law that in the
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event of a Senator ceasing to hold off ice for the expirat ion of his term any
votes credited to him be t ransferred to the next in line, according to h i s
bal lot papers,  and the candidate elected by a continuat ion of the count to
serve until the expiration of the term, or until the election of a successor at
the next election of Senators for the State, whichever first happens”. 17

While the Committee’s message that a vacancy should be fi l led by someone
of the “same pol i t ical  complexion” was heard, the other ideas i t  raised fel l  by
the ways ide.  So a lso did i t s  recommendat ion that  s .  15 be amended “so as to
empower the Parl iament to determine by legis lat ion how casual vacancies shal l
be filled”. 18

The Select Commit tee recommended no fur ther  act ion on the proposed
changes to the Const i tu t ion.  Menzies himsel f  was content for  the mat ter  to be
laid aside following the 1951 double dissolution elections, which yielded a small
working majority for the Coalit ion in the Senate.

The Committee’s ideas about handling casual vacancies were however kept
alive by its secretary, J R Odgers, subsequently Clerk of the Senate (1964-79), in
successive editions of Australian Senate Practice . 19

The next episode in th i s  long history arose on 12 December, 1951 when
Western Australian Labor Senator R H Nash died. The Liberal Premier of Western
Austral ia ,  D R McLarty,  wrote, inter  alia , to Menzies on 20 December, 1951 after
the L ibera l  and Country League Executive had voted to replace the deceased
Senator with one of their own members:

“The Liberal and Country League Executive met a few night [s ]  ago and
carried a resolution agreeing to the appointment of an LCL candidate, but I
got  them to agree that  I  should f i rs t  consul t  you before making any f ina l
decision.
“Whatever action we take in this case will be a precedent for the future, but
even if we should appoint a Labor nominee there is no certainty that future
similar act ion would be taken in such States as New South Wales, Victor ia
and Queensland.
“In the event of our appointing a Labor supporter, I would l ike to know if
the Electoral Act would be amended to make provision for the fi l l ing of the
vacancy by a candidate of the same Party, and as you are aware this action
should not be delayed. You will also be able to in form me i f  such act ion
could be taken by means of legis lat ion, or is [ i t ]  a  con s t i t u t i ona l  ma t t e r
requiring a referendum?
“In the pas t  we have in th i s  S t a te  filled three Senate vacancies by
par l iamentary ac t ion but  the question of proport ional  representat ion did
not then arise”. 20

In a letter of 10 January, 1952 McLarty wrote, inter al ia ,  to  the  o ther  S ta te
Premiers :

“My opinion is that ,  in view of the fact that proport ional representat ion is
now the method of election to the Senate ,  a member of the same Pa r ty ,
nominated by the Executive of the Party, should be appointed when future
vacancies arise through death or other causes”. 21

The McLarty Government nominated J A Cooke (ALP) to take Nash’s place.
Although much was subsequently made of the observance of the McLarty rule, i t
in fac t  had only l imi ted effect in main ta in ing the par ty complexion of the
Senate as expressed by the voters at periodical elections of Senators.
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An example of i t s  l imi ted impac t  came in 1959, following Senator John
Spicer’s resignation on 13 August, 1956 to become Chief Judge of the
Commonweal th Industr ia l  Court .  In accordance with the McLar ty rules he was
replaced by G C Hannan, on the nomination of the Bolte Liberal Government in
Victoria. At periodical elections in November, 1958 there were thus six vacancies
to be filled in Victoria because Spicer’s term had only commenced on 1 July, 1956.
The six places were divided evenly between Liberal and Labor.

Had only f ive places been at issue, the Liberal Party would have won three
seats to two. Vic tor ian representat ion in the Senate during 1959–62 was ,  as  a
consequence, 4 LCP, 5 ALP, and one DLP, instead of 5 LCP, 4 ALP and one DLP had
Spicer not resigned. (As i t  was, the Government had a  ma jo r i t y  i n  the Senate
from 17 February, 1959 as a consequence of fi l l ing of a casual vacancy in New
South Wales, whereas from 1 July, 1956 until after the 1958 elections it had only
had half  the Senate. I t  was in th i s  period t ha t ,  for the f i r s t  t ime in the
Parl iament ’s his tory,  there were a number of bills – including one to es tabl i sh
the Reserve Bank of Aus t ra l i a  – meeting the requirements for a double
dissolution under s. 57, but none eventuated.)

The McLarty rule operated in modified form in late 1962 when newly-elected
Labor Senator Max  Poulter died. The Queensland Country Par ty–Libera l
Government led by Frank Nicklin refused to accept the Labor nominee, A E Arnold,
who had been third on the Labor Senate t icket at the previous Senate elect ions,
because he had won his union post on a  un i ty  t i cke t  involving Communist and
ALP support .  Labor eventually brought forward another unionist , George
Whiteside, as a second candidate and he won the vote with Government support.
When the vacancy was contested in a State-wide ballot a t  the t ime of the
November, 1963 House elections, the seat went to K J Morris of the Liberal Party,
thus dis tor t ing voter disposi t ions as expressed in the per iodical  elections of 9
December, 1961.

Another flaw in the McLar ty  convention was exposed in 1966, again in
Western Austral ia. Between the cal l ing of periodical elections of Senators on 5
December, 1964 and House of Representatives general elections of November,
1966, two Liberal Senators died – Senator Vincent on 9 November, 1964, and
Senator Sir Shane Paltridge on 21 January, 1966. They were replaced by Senator J
P Sim and Senator R G Withers respectively. S im and Withers had to face the
electors of Western Australia at the House of Representatives general elections of
26 November, 1966.

New legislation (the Senate Elections Act 1966) was passed to cover, inter
alia ,  a s i tuat ion where there was an elect ion to f i l l  a casual vacancy separately
from periodical elections of Senators, and to cover election of two or more
Senators in such circumstances.  In part icular ,  the legis lat ion made i t  c lear that
there would only be one ballot, on a proportional representation basis, and not
one ballot for each vacancy; this was a matter upon which there was reportedly
extensive Cabinet and in t ra -par ty  debate. The consequence, in the case of
Western Austral ia in 1966, was that the Liberal Party would inevi tably lose one
seat .  The reason for th i s  approach, according to Deputy Opposition Leader
Gough Whit lam, was the prospect  of  l i t igat ion i f  a proport ional  approach was
not followed. Nevertheless, once again, voter preference as revealed in periodical
elections would be altered. 22

The Government’s magnanimity was hardly admired. The deputy leader of
the Democrat ic Labor Party, Senator Frank McManus, gloated:
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“[T]he Government, wi th s ingular unselfishness and wi thout  regard to
Senator Withers ,  a member of one of i t s  own par t ies ,  who is to be the
sacr i f ic ia l  of fer ing,  i s  determined that  there shal l  be a single election for
the two posit ions, which will resu l t ,  i t  would appear,  in the Government
winning one and the Australian Labor Party winning the other. . . .
“. . . I have noticed that in a number of Senate elections the Government has
asked for  a  ma jor i ty  on the ground tha t  i t  i s  v i t a l  t h a t  i t  should control
the Senate. The Government can no longer s ay  t h a t .  I t  can never use that
argument any more, because i t  is now al ter ing the law in such a way, I
understand, as to ensure that whereas i t  could have had under the present
law a 31 to 29 ma jor i t y ,  under the amended law i t  will place i tsel f  in a
posit ion of having a minority”. 23

In another relevant observation, McManus pointed out t h a t  while the
casual vacancy system would often work for the major parties, this would not be
the case for cross-bench parties:

“ .  .  .  [T]he effect of this Bi l l  must inevi tably be that in an elect ion such as
this, of the House of Representat ives or the Senate, for a casual vacancy, a
candidate of any par ty outside the  ma jo r  par t ies  will not be able to be
elected. Those are the facts of life. If a DLP Senator is elected under the
proport ional representat ion system in the fu ture ,  and if he dies and the
vacancy is to be f i l led, i t  i s  possible that the Par l iament in the State f rom
which he came wil l  elect a DLP Senator for the period up t i l l  the next
election. But i t  appears to me to be obvious that when that election comes
only a representat ive of one of the  ma jo r  par t ies  will be elected. So t h i s
Bil l ,  in effect ,  is designed to ensure that in the case of casual vacancies at
e lect ions throughout the Commonweal th the candidate of  the thi rd par ty ,
the D L P, cannot be elected, even though that Party may have won the seat
fair ly and squarely at the general elect ion. .  .  .  I t  is unfa i r  to  the smal le r
par t ies .  I t  is a denial of the system of proport ional representation on
which the Senate is supposed to be based”. 24

(This impac t  on cross-bench par t ies  was certainly addressed in the 1977
referendum, and the Aus t ra l ian Democra ts  have taken extensive advantage of
the faci l i ty thus offered.)

Those wi th concerns about the impac t  of the legislat ion on the
Government’s posit ion in the Senate were vindicated. Notwi ths tanding i t s
record-breaking but rest less majori ty in the House, the Government found itself
in a minority in the Senate, the consequence not only of the 1966 casual vacancy
elect ions in Western Austral ia, but also the decision of South Austral ian Liberal
Clive Hannaford to s i t  as an Independent. In the House i t  was forced to
consti tute a second Royal Commission on the sinking of HMAS Voyager . In the
Senate ,  i t  was confronted with disal lowance of regulat ions to increase pos ta l
charges.  A deeper humil ia t ion came later in the year, on the eve of periodical
elections of Senators, when the Senate made an issue of use of the RAAF “VIP”
fleet, and compelled the Government to table relevant documentation, including
passenger manifests. 25

When Pr ime Min is te r  Harold Holt opened the Liberal Par ty ’s  Senate
campaign he said:

“Al though i t  enjoys a record major i ty in the House of Representat ives,  the
Government is in a minority in the Senate. You may wonder why this is so.
The immediate reason is  the death las t  year [ s ic ]  of  two L ibera l  Senators ,



71

but the Senate is always close to an even division, because its members are
elected by proportional representation, . . .”. 26

Meanwhi le ,  the mat ter  invar iably featured in reviews of the Const i tu t ion.
In the late 1950s a Joint Par l i amenta ry  Commit tee considered a range of
const i tut ional matters, including inter-House issues. In i ts f inal report the Joint
Committee wrote:

“As  the Commit tee  has  already reported to the Par l iament ,  i t  sought a
const i tut ional formula to require the Par l iament or Governor of a State in
making an appointment to f i l l  a casual  vacancy ar i s ing in the Senate ,  to
choose some one who was a member of the same pol i t ica l  par ty  as the
Senator whose place has become vacant. The Committee could not, however,
find suitable language which would have covered all possible contingencies
and, a t  the same t ime,  avoided reference to pol i t ica l  par t ies  in the
Constitution. …… The difficulties proved to be insurmountable. . . .
“…… [I ] t would be possible for an appointment under section 15 to disturb
the balance of par ty  s t rength in the Senate, as for instance, i f  a S t a t e
Par l i ament  should replace a former government Senator by some one
belonging to an Opposition par ty .  In the present period of proport ional
representation for the election of Senators, such a choice could be sufficient
to deprive a government of its majority in the Senate.
“…… At this juncture, the Committee merely rei terates i ts view, expressed
in the f i r s t  Repor t ,  tha t  a l l  members  who sat  on the  Commi t tee  thought
the principle should continue to be observed without exception so that the
ma t t e r  may become the subject of a const i tut ional  convention or
understanding which polit ical parties will always observe”. 27

I t  was upon the views of this Committee, of which he was a member, that
Pr ime Min is te r  Whi t lam relied when championing the cause of a Labor
replacement when Senator Murphy was appointed to the High Court.

In the wake of the events of 1974–75, the question of casual vacancies
figured prominently on the agenda of the in ter -par l iamentary Aus t ra l i an
Const i tu t ional  Convention when i t  met in Hobart  in October, 1976. After a
debate which featured many of the a lumni of recent Aus t ra l ian pol i t i ca l
controversies, the Convention adopted the following resolution:

“Tha t  t h i s  Convention aff irms the pr inc ip le  tha t  a  casua l  vacancy in the
Senate which occurs by reason of the death of a Senator or the
disqual i f icat ion or resignat ion of a Senator caused by bona fide illness or
incapaci ty should, in order to ma in ta in  the principle of proport ional
representat ion and the wishes of the people of the  S t a te  a t  the relevant
Senate election, be filled by a member of the  same po l i t i ca l  pa r ty  as the
Senator whose vacancy is to be f i l led. But in reaff i rming this principle the
Convention recommends that the Consti tution be amended to provide t h a t
the person elected by the Houses of Par l i ament  of the S ta te  should hold
office for the balance of the term of the Senator whose place he is taking”. 28

This formed the basis of the a l te ra t ion to the Const i tut ion put to the
electors the fol lowing May. The qual i f ica t ion about a resignation “caused by
bona fide illness or incapacity” was, however, removed.

When the matter went to the voters they were told, in the YES case, that:
“A YES vote . . . wil l ensure that your choice of Parties at a Senate election
cannot be changed as a result of accident, resignation, i l lness, or death of a
Senator.
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“I f  the place, say, of a L ibera l ,  Labor or Nat ional Country Par ty  Senator
becomes vacant, he will be replaced by another person from the same party.
“ I t  i s  fundamenta l  to your r igh ts  as a voter t h a t  representation in the
Senate should always reflect the wishes of the electorate.
“A YES vote will guarantee your rights.
“I t  wil l  confirm the principle that i f  a Senator dies or resigns, a Senator of
the same pol i t ica l  par ty  will be appointed for the remainder of t h a t
Senator ’s term.
“A Yes vote will avoid the present s i tua t ion under the Const i tut ion where
the balance of the Parties in the Senate can be altered against the wishes of
the electorate”.
The NO case cr i t ic ised the proposed al terat ion to the Const i tut ion on the

basis that i t would convert what had been:
“…..an understanding that upon the occurrence of a bona fide vacancy, the
State Par l iaments would select  a replacement Senator who was a  member
of the former Senator’s par ty  …… [ into]  a r ig id provision of the
Const i tut ion .….. [which was]  very complex and will produce in t r i c a t e
questions of legal interpretat ion of great diff iculty”.

Af ter t ravers ing var ious problems of a pract ical  nature,  the NO case concluded
wi th the observa t ion tha t  “ [ t ]he result is a dangerous subversion of t he  S t a t e
Parl iament in favour of control by poli t ical part ies”.

J R Odgers, the t ireless advocate of the method embodied in the new s. 15,
commented in the s ix th edi t ion (1991) of Austral ian Senate Practice  t h a t  t h e
“matter was largely resolved” by the referendum. 29

Why do Senators leave the Senate?
Another question to address in th i s  study of casual vacancies is the
circumstances in which Senators leave the Senate for reasons other than death.

1901–49:  Pr ior  to propor t ional  representa t ion the major  cause of  a casual
vacancy was death. In th i s  period there were 38 casual vacancies; 25 of these
were the consequence of death. The remaining 13 can be accounted for thus: i l l-
health, one; absence/irregular at tendance, two; integri ty quest ioned, two; party
pressure, one; to contest a seat in the House of Representat ives, including after
losing preselection for the next Senate election, four; acceptance of a
Commonwealth appointment,  one; acceptance of a S ta te  government
appointment, two.

In these years, South Austral ia led the way with f ive such vacancies; there
were none in either Queensland or Victoria. 30

(This l is t does not include the Vardon/O’Loghlin case, which for  a  per iod
fell within the ambit of s. 15. The previous election was, however, declared void
and a fresh election for the single place held.)

(The comparable f igures for the House of Representat ives are that ,  of the
53 departures for reasons other than challenge or expulsion, 38 were occasioned
by death and 15 by resignation.)

1949–77:  In the f irst period of proportional representat ion, before the 1977
alterat ion to the Consti tut ion, there were 29 casual vacancies, 21 of which were
the  consequence of death. In the Menzies/Holt years there were three
resignations; one to accept a Commonwealth jud ic ia l  appointment,  another to
fi l l a vacancy occasioned by the technical operation of s. 15, and a third to fi l l a
vacancy caused by resignation of a terminally il l Senator.
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Of the remaining f ive resignations, in the years after 1967, one was an age
retirement; one was John Gorton’s departure for the House of Representatives on
his election as leader of the Par l i amenta ry  Liberal Par ty  and his consequent
assumption of the Pr ime Minis tership; and three Commonwealth appointments ,
Dame Annabelle Rankin as High Commissioner to New Zealand, Vince Gair a s
Ambassador to Ireland, and Lionel Murphy to the High Court of Austral ia.

(In the House, the 43 by-elections during th i s  period stemmed from 24
deaths and 19 resignations.)

In the years from 1949 to 1972, there does not appear to be any case where
the Government sought to engineer a vacancy to enhance i t s  s t rength in the
Senate, even when it became increasingly unlikely that it would have a majority,
or might even be in a minori ty. The Gair appointment in 1974 seems to be the
firs t  occasion since 1917 of a government actively seeking to cause a vacancy
with the intent of improving its Senate posit ion. It was not entirely unexpected.
Speaking in the House of Representatives on 3 May, 1973, W C Wentworth
(Liberal, Mackellar, NSW) spoke about an “engineered resignation of a Senator”.
Referring to Queensland and Western Australia, he said:

“  I  do not know what wi l l  happen but I  am ready to be t  tha t  the Labor
Party wil l  be making desperate efforts to engineer casual vacancies among
long-term non-Labor senators for those two States”. 31

(In 1965, in New South Wales, the newly-elected Liberal–Country Pa r t y
Government, headed by R W Askin, had the smal les t  of ma jo r i t i e s  in the
Legislat ive Assembly. I t  appointed Abe Landa, a Minister in the previous Labor
Government, as Agent-General in London. I t s  hope of winning his marg ina l
electorate in a by-election ended in disappointment.)

1977 to the present — the  age  of resignation : S ince the 1977 amendment,
there have been 58 casual vacancies (including several Terr i tory Senators); only
four have been occasioned by death. (The comparable figures for the House
demonstrate the same pattern – of the 38 by-elections, only f ive resulted from a
dea th . )

As far  as informat ion is  avai lable ,  more than a quar ter  of  those res igning
from the Senate – 14 of the 54 – did so to contest House of Representatives seats,
half of them successfully. Another two headed off to State Parliaments. Ten have
gone immediate ly to government appointments (mainly d ip lomat ic) ;  one of
these was to a State judicial post. Four took business posts. Perhaps 15 could be
sa id  to  have ret ired on age or heal th grounds.  Severa l  res ignat ions appear to
have s temmed from internal  par ty pressure.  A smal l  number – perhaps five or
six – resigned a few months prior to completion of their term, not having sought
re-election, or having been defeated. At least one resignat ion was on in tegr i ty
grounds. And another resignation stemmed from an infr ingement of s. 44 of the
Consti tution; the vacancy was f i l led by the same Senator, who had been elected
at a periodical election. (In the same year, a member of the House who infringed
the Electoral Act had to face a fresh election.)

Can anything be done?
The his tory of new s. 15 of the Const i tut ion is an example of Machiavel l i ’ s
dictum in the Discourses that  i t  i s  rare in human af fa i rs  that ,  in remedying one
defect, we do not create another.

In the  f i r s t  decade a f te r  the  Cons t i tu t ion had been al tered in 1977 there
was general sa t i s fac t ion wi th new s. 15. The ma t t e r  was s tudied by the
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Const i tut ional  Commiss ion of the la te  1980s. At the t ime there had been 13
casual vacancies, al l but two the consequence of a resignation. It recommended
no change except that  Terr i tor ia l  Senators be t reated in the same way as Sta te
Senators (as now happens). The Commission stated that i t  regarded the sect ion
as based on a “well understood” and “generally observed” convention:

“[W]e regard the convention as mer i tor ious given t h a t  i t  guards the
democrat ic representat ion of par t ies in the Senate against  disturbance by
a Senate casual vacancy”.32

Had use of the new s. 15 been sparing, and mainly a consequence of death,
serious illness or a newly-elected Senator serving the last few months of the term
of a retiring predecessor, it may not have been necessary to compose this essay.

But i t  is clear that there has been a great deal of lat i tude in the use of the
new s. 15, a latitude not available to use so carelessly in the case of members of
the House of Representatives. The consequence is that f irst entry to Aus t ra l i a ’ s
more prest ig ious House of Par l iament ,  the Senate,  is  a lmost as much by pa r t y
selection alone, and not by party selection as a prelude to popular election. The
advantage of incumbency can be t ransferred in the Senate in a way which i s
impossible in the House of Representat ives. This is notwithstanding the crucial
importance of the Senate’s elective charac ter  to the leg i t imacy wi th which i t
real ises i ts s ignif icant responsibi l i t ies under the Const i tut ion.

The complacent disposi t ion of the Const i tut ional Commission has se t  the
example. Austral ian Senate Practice , through i t s  f i r s t  five editions, was the
advocate of what became the new s. 15. Its successor, Odgers’  Australian Senate
Practice , through five editions, has confined i tsel f  to discussing technical
mat ters  associa ted wi th the workings of  the new s. 15,  such as the  t im ing  o f
Senator Tate’s resignation following the 1993 elections, five days a f te r  h i s  new
term commenced. The absence of analysis of the use of s. 15 ( apa r t  f rom an
Appendix containing some deta i l s )  is the more curious because the volume
itself ,  in i t s  exposition of the Senate’s place in Aus t ra l ia ’ s  pa r l i amenta ry
system, rightly places much stress on the Senate’s elected character. 33 Because of
how the new s. 15 has been used i t  is not the Senate’s representat ive character
which is now in question, but its foundations as an elected House.

Another instance of neglect of th i s  question came in 1999, the f i f t i e t h
anniversary of the f i r s t  elections for the Senate using proport ional
representation. There was much to celebrate a t  the conference to mark t h i s
anniversary. But  by then u t i l i sa t ion of the new s. 15, for reasons qui te
an t ipa the t i c  to  the reasons for  i t s  adopt ion,  had become very clear. This i s ,
indeed, the major weakness in the 1949 sett lement for choosing Senators, but i t
a t t rac ted not  a  s ing le  paper – nor, i t  seems, a single mention – on the day. 34

Likewise, the ANU Democratic Audit, funded by the Australian Research Council,
is  not ,  so far ,  addressing the matter .

The immedia te a im of  th is  essay i s  no more than to ca l l  a t tent ion to the
problem. But it is not easy to remedy. The new s. 15 has been entrenched in the
Const i tut ion, but i t  may only make sense while the present s t a tu to ry  scheme
prevails. For example, i t  would be quite inappropr ia te i f  t h a t  scheme were
replaced by one in which States were divided into Senate electoral distr icts ,  a s
has been recently proposed by former Federal Director of the Liberal Pa r ty ,
Andrew Robb, now member for Goldstein. 35

A f inal considerat ion is the basic conundrum. For a l l  the vir tues seen in
proport ional representation, the handling of casual vacancies remains an
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unresolved problem, even if i t  were possible to change the present system
without  resort to another referendum.. The view of the Northern Terr i tory ’s
Steve Hatton, as put to the Const i tut ional Commission, remains pert inent:

“Despite problems with section 15 as i t is , no possible changes amount to
improvements without their own problems”.36

The Commission itself observed:
“We can see no change that  wi l l  produce an impeccable and impregnable
consti tut ional provision”. 37

Perhaps the best t h a t  may be hoped for is t h a t  the vigilance which
compelled Duncan Kerr to withdraw from his shif t to State poli t ics wil l  come to
bear on the more indefensibly opportunistic resignations from the Senate.

But  i f  there is  no obvious pa th  for reform where s. 15 is concerned, the
same may not be sa id for  what  th is  example has to teach about const i tu t ional
reform in general. The change to the original s. 15, in par t i cu la r ,  was ill-
considered. And the argument about the matter deter iorated almost every t ime
i t  was addressed a f t e r  t he  f i r s t ,  relatively wide-ranging, examinat ion by the
Senate Select Commit tee on Deadlocks. As t ime passed the options narrowed
rather than broadened. Convenience prevailed over principle.

I t was a bad example of consti tut ional reform. Austral ians, once they make
a change, are rarely sympathet ic about revis i t ing i t .  But i t  is  hard to imagine a
stronger case for doing so than s. 15 in its 1977 form.
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Chapter Five
The Governor-General is our Head of State

Sir David Smith, KCVO, AO

“Const i tu t ional  re form is  a  se r ious  ma t te r .  Unlike ordinary law reform whose
effects are confined to specif ic areas and which may be modif ied or repealed if
i t  turns out to have been i l l -advised, const i tut ional reform impac t s  upon the
entire system of law and government and is virtually irreversible. It follows that
we have an obligation not only to ourselves but to our descendants to consider
any proposals to change the Const i tut ion of the Commonwealth or a S t a t e
rat ionally, del iberately and with a complete understanding of the nature of that
which is being changed and of what the consequences of the change will be”. 1

The republ icans are at  i t  again, despi te the  h id ing  tha t  they received in
1999, and despite the fact that the latest poll ing shows support for the republic
has declined since 2001. A cross-party republican forum has been established in
the Commonwealth Parl iament, and The Australian  newspaper has taken up the
cause again, so the task is before us once more.

And what  i s  i t  tha t  these pol i t i c ians  and The Australian  want  to  fo i s t  on
us?  They want us to become a republic, but they don’ t  yet  know what sor t  of
republic. In fac t  there is no such thing as “a republic”. The United Nat ions
recognises 191 independent countries in the world, and more than half of them –
104 by my count – are republics. Most of these republics are different from each
other, and none of them offers a better system of government than the one we
have enjoyed on this continent for more than 150 years, and as a nation for more
than a century. As former Chief Just ice of the High Court ,  S i r  Harry Gibbs, has
reminded us, most of the world’s monarchies are free and democrat ic societ ies,
and most of the world’s republics are not. So when we speak of a republic, we
need to know what sort of republic. Just remember that both Mary Robinson and
Saddam Hussein were republican Presidents.

When the republicans came to the 1998 Constitutional Convention they had
ten different republican models on the table. By the end of the f i rs t  week they
had reduced the number to four, and by the end of the second week they had
their preferred model – the one which the Australian people threw out neck and
crop at the 1999 referendum.

After the referendum, the Aus t ra l i an Republican Movement produced s i x
republican models for consideration, and by las t  year they had reduced the
number to five. At th i s  ra te  they should have thei r  one preferred model in
s ixteen years ’  t ime. In the meant ime they support the proposal put forward by
Mark L a t h am when he was Opposition Leader, and now supported by h i s
successor, Kim Beazley, and by The Australian ,  that  a plebisc i te be held to ask
the Australian people whether they want a republic.

This plebiscite proposal is blatant ly dishonest. I t  would simply ask us
whether we want a republ ic ,  but i t  would not te l l  us what kind of republic we
would get .  I t  would violate the provis ions of our Const i tut ion, that require the
Aus t ra l ian people to be given the full deta i l s  of any proposal to a l ter  the
Constitution before we are asked to vote on it, and not afterwards.

I t  has been my exper ience that  the republ ican campaign is led by people
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who are ignorant of, or deliberately misrepresent, the provisions of our present
Const i tut ion, and the ef fect  of the const i tut ional changes tha t  they  seek. They
have done this by putting forward two reasons for our becoming a republic, both
of which are simply not true.

Thei r  f i r s t  a rgument i s  tha t  Aust ra l ia  must  become a republ ic  in order  to
become independent. But Australia has long been a fully independent nat ion. In
1985 the Hawke Government established a Const i tu t ional  Commission and
charged i t  wi th carrying out a fundamental  review of the Aus t ra l i an
Const i tut ion. Three of the Commission’s members were dis t inguished
const i tut ional  lawyers – S i r  Maur ice Byers, former Common-wealth Sol ici tor-
General and chairman of the Commission; Professor Enid Campbell , Professor of
Law at Monash Universi ty; and Professor Lesl ie Zines, former Professor of Law
a t  the Aus t ra l ian Nat ional University. The other two members were former
heads of government – the Hon S i r  Ruper t  Hamer, former Liberal Premier of
Vic tor ia ,  and the Hon E G Whit lam, former Labor Pr ime Minis ter  of  Aus t r a l i a .
The Commission was ass is ted by an Advisory Commit tee on Executive
Government under the cha i rmanship of former Governor-General, S i r  Zelman
Cowen.

One of the Commission’s te rms of reference required i t  to report on the
revision of our Const i tut ion to “adequately reflect Aus t ra l ia ’ s  s t a t u s  as an
independent nation”. In i t s  f inal report, presented in 1988, the Commission
traced the h is tor ica l  development of our const i tut ional  and legislat ive
independence, and concluded:

“It is clear from these events, and recognition by the world community, that
a t  some time between 1926 and the end of World War II Aus t ra l i a  had
achieved full independence as a sovereign s tate of the world. The B r i t i s h
Government ceased to have any responsibil i ty in relation to matters coming
within the area of responsibil i ty of the Federal Government and
Par l iament .  . . .  The development of Austra l ian nat ionhood did not require
any change to the Austral ian Consti tut ion”. 2

That report, i t seems to me, effectively disposed of one of the proposit ions
used by republicans when they t ry  to  argue t h a t  Au s t r a l i a  needs to become a
republic in order to become independent.

The second argument upon which the case for a republic is based is t h a t
the Queen, as well as being our Monarch, is also our Head of State, and that an
Austral ian republic would give us an Austral ian Head of State. This proposit ion
is a lso untrue.  Fur thermore,  i t  i s  based on the equal ly untrue proposi t ion that
the Governor-General is nothing more than the Queen’s representative, and has no
independent constitutional role.

The fact is that the Austral ian Consti tution gives the Governor-General two
separate and dist inct roles – one as the Queen’s representat ive and another a s
the holder of an independent office. And this too was confirmed by the Hawke
Government’s Constitutional Commission in its 1988 report:

“The Queen does not intervene in the exercise by the Governor-General of
powers vested in h im by the Const i tut ion and does not Herself exercise
those powers. ... Although the Governor-General is the Queen’s
representative in Australia, the Governor-General is in no sense a delegate of
the Queen. The independence of the office is highl ighted by changes which
have been made in recent years to the Royal instruments relating to it”. 3

I shall return to those recent changes later in this paper.
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The Queen plays an impor t an t  role under our system of government a s
Queen of Austral ia, 4 as does the Governor-General as the Queen’s representat ive
and as the embodiment of  the Crown in Austra l ia .  These separate and dis t inct
roles are carr ied out wi thout  det r iment to our sovereignty as a nation, and
wi thout  det r iment to our independence. To argue t h a t  the Queen is not
Austral ia ’s Head of State does not in any way diminish the role that the Queen
has in our Const i tut ion and under our system of government as the Monarch. I t
is simply the case that she does not have, and therefore does not exercise, Head
of State powers and functions.

The Aust ra l ian Const i tu t ion does not  conta in the words “Head of S t a t e ” ,
nor was the term discussed during the const i tut ional debates which resul ted in
the draf t ing of the Const i tut ion and i ts subsequent approval by the  Aus t r a l i an
people. In the absence of a specific provision in the Const i tut ion, an
examinat ion of  j u s t  who ac tua l ly  per forms the dut ies  of Head of S ta te  is a
useful start ing point in determining who occupies that Office.

These dut ies are performed by the Governor-General, and by the Governor-
General only. The Sovereign’s only cons t i tu t iona l  duty i s  to approve the Pr ime
Minister’s recommendation of the person to be appointed Governor-General, or to
approve the Pr ime Minis ter ’s  recommendat ion to terminate the appointment of
a Governor-General. The Governor-General is the Queen’s representa t ive ,  for  tha t
is how he is described in s. 2 of the Const i tut ion, and t h a t  enables h im to
exercise the Royal prerogatives of the Crown in Aus t ra l i a .  However, when he
carr ies out his const i tut ional  dut ies to exercise the executive power of the
Commonwealth under Chapter II of the Consti tut ion – the Chapter headed “The
Executive Government” – and in par t i cu la r  under  s. 61 of the Const i tu t ion,  he
does so in his own right, and not as a delegate or surrogate of the Queen.

Const i tu t ional  scholars ,  in thei r  tex t  books and in other wri t ings,  have
referred to the Governor-General as Head of State, albeit on occasions prefixed by
an adjective such as “consti tut ional” or “ de facto” . 5

Prime Min is te r  Gough Whi t lam considered Governors-General S i r  Pau l
Hasluck and S i r  John Kerr  to be Aus t ra l ia ’ s  Head of  S ta te ,  and ensured t h a t
when Sir John travelled overseas in 1975 he did so as Head of S ta te ,  and was
acknowledged as such by host countries.6

The media have referred to the Governor-General as Head of S ta te  for
a lmost  30 years ; 7 so much so tha t  The Australian’s Edi tor-at -Large,  Paul Kel ly ,
was able to write two years ago:

“Have Australians decided not by formal referendum but by informal debate
that the governor-general is our head of state? . . .  Take the media eruption
of calling the governor-general head of s ta te ,  pursued in the papers, the
ABC and commercial  media. Simon Crean [ then Leader of the Opposi t ion]
now refers to the office as the head of state”. 8

In recent years, scholarly commentators such as R ichard McGarvie,
formerly Governor of Victoria and a Judge of the Supreme Court of Victoria,9 and
Professor George Winterton, formerly Professor of Law at the University of New
South Wales and now Professor of Const i tu t ional  Law a t  the University of
Sydney,10 joined the media in referring to the Governor-General as Head of State.
And we have seen official Commonwealth Government publ icat ions,  such as the
Commonwealth Government Directory , now published as A Guide to  the
Australian Government , refer to the Governor-General as Head of State.
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But all th i s  is only anecdotal evidence; of much more significance in
determining this important quest ion is the legal evidence for the view that the
Governor-General is our Head of State.

During 1900 Queen Victor ia s igned a number of const i tut ional  documents
relat ing to the future Commonwealth of Aus t ra l i a ,  including Let ters Pa ten t
const i tut ing the Off ice of Governor-General, and Instruct ions to the Governor-
General on the manner in which he was to perform certain of his consti tut ional
dut ies .11

Two dis t inguished Austra l ian const i tut ional scholars ,  A Ingl is  Clark, 12 who
had worked with Sir  Samuel Gri f f i th on his draf ts of the Const i tut ion, and who
later became Senior Judge of the Supreme Court of Tasmania ,  and W Harr i son
( la ter  S i r  Harr ison) Moore, 13 who had worked on the f i r s t  d r a f t  of the
Consti tut ion that went to the 1897 Adelaide Convention, and who was Professor
of Law a t  the University of Melbourne, expressed the view t h a t  the Le t te rs
Patent and the Royal Instructions were superfluous, or even of doubtful legality.
They did so on the grounds that the Governor-General’s posi t ion and au tho r i t y
stemmed from the Aus t ra l ian Const i tut ion, and t h a t  not even the Sovereign
could purport to re-create the Office or direct the incumbent in the performance
of his const i tut ional dut ies .14

Unfortunately, B r i t i sh  Min is ters  advising Queen Vic tor ia  fai led to
appreciate the unique features of the Aus t ra l ian Cons t i tu t ion ,  and Aus t ra l i an
Minis ters  fai led to appreciate the s igni f icance of the Let ters Patent  and the
Instruct ions which Queen Vic tor ia  had issued to the Governor-General. Thus,
between 1902 and 1920, King Edward VII and King George V were to issue further
Instruct ions on the advice of Bri t ish Ministers ,  and in 1958 Queen El izabeth II
amended the Let ters Patent  and gave fur ther  Instruct ions to the Governor-
General on the advice of Australian Ministers.

In 1916,  dur ing a Canadian case before the Privy Council, Lord Haldane,
Lord Chancel lor of Great Bri tain and President of the Judicial Committee of the
Privy Council, commented on the absence, from the Bri t i sh North America Act , of
any provision corresponding to s. 61 of the Commonwealth of Austral ia
Consti tution Act. 15

In 1922, during the hear ing of an Austra l ian case – an appl icat ion by the
State Governments for special leave to appeal to the Privy Council from the High
Court’s decision in the Engineers’ Case 16 – Lord Haldane had occasion to make a
similar observation when he asked, with reference to s. 61:

“Does i t  not put the Sovereign in the posit ion of having parted, so f a r  a s
the a f f a i r s  of the Commonwealth are concerned, wi th every shadow of
act ive intervent ion in their af fa irs and handing them over,  unl ike the case
of Canada, to the Governor-General?”.17

Clearly Lord Haldane shared the view of our consti tutional arrangements in
respect of the Governor-General’s powers which had been expressed earl ier by
Clark and Moore.

The views of Clark and Moore about the Governor-General’s status under the
Constitution, and the observations by Lord Haldane about s. 61, highlight one of
the saddes t  aspects of the republican debate over the pas t  decade or more.
While much of the debate has concentrated on specific provisions in the
Const i tut ion,  a major tact ic has been to t ry and denigrate the ent i re document
in general .  But our Founding Fathers craf ted and draf ted a bet ter  Const i tut ion
than they have been credited with.
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Although they were producing a Const i tut ion for a Dominion that was not
yet ful ly independent, they were also draft ing a Const i tut ion that would enable
Australia to become a fully independent sovereign nation of the wor ld ,  wi thout
one word of the Constitution needing to be altered. In par t i cu la r ,  they gave to
the Governor-General an additional independent constitutional position not given
to any other Governor or Governor-General anywhere else in the  B r i t i sh  Empire .
Sadly, i t  took Austral ian Governments eighty-four years to real ise that fact ,  and
I shal l  come back to the act ion taken by Prime Minister Bob Hawke in 1984 to
resolve this issue.

The 1926 Imper ia l  Conference of the Empire’s Pr ime Minis ters  declared
that the Governor-General of a Dominion would no longer be the representative of
His Majesty ’s Government in Bri ta in, and t h a t  i t  was no longer in accordance
wi th a Governor-General’s const i tut ional  posit ion for h im to remain as the
formal channel of communication between the two Governments. The Conference
further resolved that, henceforth, a Governor-General would s tand in the  same
const i tu t ional  re la t ionship wi th his  Dominion Government, and hold the same
posi t ion in re la t ion to the adminis t ra t ion of publ ic af fa i rs  in the Dominion, as
d id the King wi th the Br i t i sh  Government and in relat ion to public a f f a i r s  i n
Great Britain. It was also decided that a Governor-General should be provided by
his Dominion Government with copies of all important documents and should be
kept as fully informed of Cabinet business and public affairs in the Dominion as
was the King in Great Bri tain. 18

The 1926 Imperial Conference also made another decision which is of direct
relevance to the contemporary debate in Aus t ra l i a .  The Pr ime Min i s te r s
recognised that the Sovereign would be unable to pay S ta te  v is i t s  on behalf of
any Commonwealth country other than the United Kingdom, and i t  was agreed
that Governors-General of the various realms would pay and receive State visi ts
in respect of the i r  own countries. Buckingham Palace made i t  clear t h a t  i t
expected t h a t  Governors-General would be t rea ted as the heads of the i r
respective countries, and would be received by host countries with all the marks
of respect  due to a v is i t ing Head of S ta te .  Canada exerc ised this  r i gh t  a lmos t
immediate ly and i t s  Governors-General began vis i t ing other countries the
fol lowing year,  1927, but Austral ia waited unt i l  1971, 44 years af ter Canada, to
follow suit.19

The 1930 Imper ia l  Conference resolved t ha t ,  in appointing a Governor-
General, the King should in future ac t  on the advice of his Min is ters  in the
Dominion concerned, and not on the advice of B r i t i sh  Min is ters  as previously
had been the case. I t  was also resolved that the making of a formal submission
should be preceded by in formal  consul ta t ion wi th the King,  to allow him the
opportunity to express his views on the nomination. 20

In 1953, in the course of preparing for the 1954 Royal v i s i t  to  Aus t r a l i a ,
Prime Minister Robert Menzies wanted to involve the Queen in some duties of a
const i tut ional  nature, in addi t ion to the inevitable public appearances and
social  occasions. I t  was proposed, in part icular ,  that the Queen should preside
a t  a meeting of the Federal Executive Council and open a session of the
Commonwealth Parl iament.  As this was the f i rs t  vis i t  to Austral ia by a reigning
Monarch, i t  was thought necessary to ensure t h a t  i t  was const i tut ional ly in
order for  her to carry out these functions, and the Commonwealth Sol ici tor-
General, Sir Kenneth Bailey, was asked for a legal opinion. 21
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In the mat ter  of  pres id ing a t  a  meet ing of the Federal Executive Council,
the Solici tor-General advised that i t  would be necessary to arrange the business
of the meeting with some care. His view was that such a meeting would not be
able to exercise any of the s t a tu to ry  powers and functions conferred on the
Governor-General in Council by Acts of Par l iament ,  unless Par l i ament  in the
meantime were to pass an Act to empower the Queen in Council to exercise these
functions.

By means of the Royal Powers Act  1953, Par l iament did provide that :
“When the Queen is personally present in Australia, any power under an Act
exercisable by the Governor-General may be exercised by the Queen”.22

The Act  fur ther  provided that the Governor-General could continue to exercise
any of his s t a tu to ry  powers even while the Queen was in Aus t ra l i a ,  and in
practice Governors-General have continued to do so.

Special provision was also made to enable the Queen to open the
Commonwealth Par l iament .  Section 5 of the Const i tut ion provides for the
Governor-General to appoint the t imes for the holding of sessions of the
Par l iament .  In s im i l a r  fashion, the Standing Orders of both Houses of the
Parl iament provide for the Governor-General to do certain things in relat ion to
the Par l iament .  In 1953 both the Senate and the House of Representat ives
amended thei r  S tanding Orders to provide that , when the Queen is present in
Australia, references to the Governor-General should be read as references to the
Queen.23

Thus, al though the Const i tut ion and the Standing Orders of the Parl iament
confer the necessary powers and functions to preside over meetings of the Federal
Executive Council and over the opening of Parliament on the Governor-General in
his own right, and on him alone, the Queen is able to perform these functions of
the Governor-General when she is in Aus t ra l i a ,  but only because Pa r l i amen t
legislated on the one hand, and amended its own Standing Orders on the other,
to enable references to the Governor-General to be read as references to the Queen.

However, nothing could be done, except by way of a cons t i tu t iona l
amendment under s. 128 of the Constitution, to delegate the Governor-General ’s
const i tut ional powers to the Sovereign, and they remain exclusively wi th the
Governor-General. As Sir Kenneth Bailey put it:

“The Constitution expressly vests in the Governor-General the power or duty
to perform a number of the Crown’s functions in the Legis la ture and the
Executive Government of the Commonwealth. In this regard, the Austral ian
Const i tu t ion is  a great  deal  more speci f ic  and deta i led than is  the ear l ier
Const i tut ion of Canada”. 24

The 1953 opinion by the Commonwealth Solicitor-General confirmed t h a t
the Governor-General is not the Queen’s delegate in the exercise of h i s
const i tut ional  powers and functions, and explains why the Queen has never
exercised any of these const i tut ional  powers and functions, even when in
Aus t r a l i a .

In 1975 the Commonwealth Sol ici tor-General ,  Mr ( later Sir) Maurice Byers,
gave Prime Minister Gough Whit lam a legal opinion in which he (the Sol ici tor-
General) concluded t h a t  the Royal Instruct ions to the Governor-General were
opposed to the words of the Const i tut ion; t h a t  the Executive power of the
Commonwealth exercisable by the Governor-General under Chapter II of the
Const i tut ion may not lawful ly be the subject  of  Ins t ruct ions;  and that  th is  had
been the case since 1901.25
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The Solicitor-General ’s f irst conclusion was that, as the Office of Governor-
General was created by the Constitution, and as the Constitution also prescribed
the nature and functions of the Office, Queen Victor ia ’s  Let ters Patent ,  a s
amended from time to time, “were in many, if not most, respects unnecessary”.

The Solicitor-General next referred to the Royal Instruct ions to the
Governor-General that had been issued in 1900 and subsequently amended from
t ime to t ime,  and he concluded t h a t  they were not only anachronis t ic and
unnecessary, but that they were also opposed to the words of the Cons t i tu t ion
and therefore unlawful. Sir Maurice Byers went on to advise, in part icular, that:

“The Executive power of the Commonwealth exercisable by the Governor-
General under Chapter II of the Const i tut ion may not lawfully be the
subject of Instructions”.
The Solici tor-General ’s Opinion also dealt specif ical ly with the widely-held

but incorrect view that the Governor-General, because of the descr ipt ion of the
Office as “the Queen’s representative”, could therefore ac t  only as her
representative, and he went on to refer, with approval, to the views expressed in
the Privy Council by Viscount Haldane in 1916 and 1922 in relation to s. 61 of the
Aus t ra l ian Const i tut ion. He concluded his Opinion with:  “I think no place
remains for Instructions to the Governor-General”.

As the 1953 and 1975 Opinions of the Commonwealth’s Solici tors-General,
and the 1988 Report of the Constitutional Commission, make clear, the reference
in the Aus t ra l ian Const i tut ion to the Governor-General as the Queen’s
representative is descriptive only, and does not define or l imi t  h i s  ro le  as the
holder of independent executive power in his own right as Governor-General.

The d i smissa l  of the Whi t lam Government on 11 November, 1975, two
months after the Prime Minister had received the Byers Opinion, was to provide
further evidence in support of al l the legal opinions which had been given over
the previous seventy-five years. Writing after the event, Governor-General Sir John
Kerr, a former Chief Justice of New South Wales, said:

“I did not tell the Queen in advance that I intended to exercise these powers
on 11 November. I did not ask her approval. The decisions I took were
wi thout  the Queen’s advance knowledge. The reason for th i s  was t h a t  I
believed, if dismissal action were to be taken, that it could be taken only by
me and that i t must be done on my sole responsibil i ty. My view was that to
inform Her Majesty in advance of what I intended to do, and when, would
be to r isk involving her in an Austra l ian pol i t ica l  and const i tut ional cr is is
in re la t ion to which she had no legal  powers ;  and I  must  not take such a
r i sk” . 26

After the Governor-General had wi thdrawn the Pr ime Min is te r ’ s
Commission, the Speaker of the House of Representatives wrote to the Queen to
ask her to restore Whi t lam to office as Pr ime Minis ter .  In the reply f rom
Buckingham Palace, Mr Speaker was told:

“As we understand the  s i tua t ion  here ,  the Aus t ra l ian Cons t i tu t ion f i rmly
places the prerogative powers of the Crown in the hands of the Governor-
General as the representat ive of the Queen of Aus t ra l i a .  The only person
competent to commission an Aus t ra l ian Pr ime Min is te r  is the Governor-
General, and the Queen has no pa r t  in  the decisions which the Governor-
General mus t  t ake  in  accordance with the Const i tut ion. Her Majes ty ,  a s
Queen of Austral ia ,  is watching events in Canberra with close interest and
at tent ion,  but i t  would not be proper for her to intervene in person in
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matters which are so clearly placed within the jurisdiction of the Governor-
General by the Constitution Act”. 27

As the defining Head of State power is the power to appoint and remove
the Prime Minister ,  that reply confirmed, i f  confirmat ion were needed, that the
Governor-General is indeed Austra l ia ’s  Head of S ta te .  Even so, it took another
nine years before the ma t t e r  of Queen Victor ia ’s  Let ters Patent  and Royal
Instructions, as amended, was finally resolved.

On 21 August, 1984, on the advice of Prime Minister Bob Hawke, the Queen
revoked Queen Victor ia ’s  Let ters Patent  relat ing to the Office of Governor-
General, all amending Letters Patent, and all Royal Instructions to the Governor-
General, and issued new Let ters Patent  which, in the words of the Pr ime
Minister ,  would:

“….. achieve the object ive of modernising the administrat ive arrangements
of the Office of Governor-General and, a t  the same t ime,  clari fy His
Excellency’s posit ion under the Constitution. The new Letters Patent do not
in any way affect the posi t ion of Her Ma jes ty  as Queen of Aus t ra l i a  or
diminish in any way the constitutional powers of the Governor-General”. 28

On the contrary, the new Let ters Patent  strengthened the cons t i tu t iona l
position of the Governor-General by not  purpor t ing to create the Off ice, as the
original Let ters Patent  had done, and by acknowledging the creation of the
Off ice by the Austral ian Const i tut ion. At long last ,  the Royal Instruct ions t h a t
should never have been issued in the f i r s t  place were revoked. No new
Instructions were issued and none is now in existence. The 1901 views of Clarke
and Moore f inally were vindicated, and the Governor-General was acknowledged
to be what  in  fac t  he had always been, namely, the holder of an independent
Off ice created by the Austra l ian Const i tut ion and not subject  to Royal, or any
other,  instruct ions. 29

The legal evidence for the view t h a t  the Governor-General is Aus t ra l i a ’ s
Head of State which I have just  put before you is not new. I  f i rs t  put i t  on the
public record in 1995 in a public lecture I gave in Parliament House, Canberra, in
the Austral ian Senate ’s Occasional Lecture Series . 30 I  sa id  i t  aga in  in 1997 in a
paper I gave a t  a conference held a t  the Aus t ra l ian Nat ional University,
Canberra, by th i s  Society.31 I t  was the subject of a number of my newspaper
ar t ic les and let ters to the editor during the 1998-1999 campaign on the
const i tut ional  referendum. And las t  year i t  was the subject of one of my
submissions to the Senate’s Legal and Const i tu t ional  References Commit tee
dur ing i t s  Inquiry into an Australian republic , 32 and is  the subjec t  of  a booklet
published late last year by Austral ians for Const i tut ional Monarchy. 33

As was to be expected, many republicans have expressed their disagreement
with my views about the Governor-General. Dur ing the campaign for the 1999
const i tut ional referendum, two of my strongest cr i t i cs  were former Governor-
General S i r  Zelman Cowen, and former Chief Just ice of the High Court of
Australia, Sir Anthony Mason. Yet Sir Zelman described the Governor-General as
the Head of State in an interview he gave in 1977, while he was Governor-General
designate, 34 and he did so again in a ma jo r  lecture he gave in 1995, a lmos t
thirteen years after leaving office as Governor-General.35

As for Sir Anthony Mason, he tr ied to r idicule my claim that the Governor-
General is our Head of State in the course of a lecture he gave to the Law School
at the Austra l ian Nat ional Univers i ty in 1998, 36 but the arguments he used were
total ly wrong. In seeking to demean and diminish the Governor-General’s role
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under the Const i tu t ion,  Sir Anthony claimed tha t ,  when the Queen arr ived in
Australia, the Governor-General ceased to function and the Queen took over h i s
duties. This is not true, for i t  has never happened. In support of this f ict ion Sir
Anthony claimed to have discovered a “robust” const i tut ional  convention t h a t
prevented the Governor-General from appearing in public with the Queen. This
also is not t rue, for they have appeared together  a t  public functions on many
occasions. This former Chief Just ice of the High Court discovered a
const i tut ional convention that does not exist ,  and based his so-called discovery
on precedents that have never occurred.37

Si r  Anthony should have known t h a t  there is no such cons t i tu t iona l
convention, robust or otherwise. Not only is there a paint ing hanging in
Par l i ament  House, Canberra, showing the Queen and the Governor-General
together at the opening of that bui lding in 1988, but the then Chief Just ice, Sir
Anthony Mason, was present as an honoured guest and was seated in the very
front row!

The fact is that ,  over the past ten years,  not one republican const i tut ional
lawyer or academic has sought to rebut the evidence which I have documented.
This obviously worried the Senate’s Legal and Const i tu t ional  References
Commit tee as i t  conducted i t s  f inal public hearing on the republic. In
desperation, one of the Senators asked a republican witness from the University
of Canberra, Dr Bede Har r i s ,  i f  he could prepare a response to my 29-page
submission. He produced a one-page response in which he concluded t h a t  the
term “Head of  S ta te”  i s  not  used in the Const i tu t ion;  that  i t  i s  a pol i t ica l  term
tha t  means whatever  the user  wants  i t  to  mean;  and tha t  i t  i s  a  te rm wi thout
any consti tut ional signif icance! 38

In saying th i s  Dr Har r i s  was echoing an earl ier s ta tement  by Professor
George Winter ton that “debate over the ident i ty of Austral ia ’s  Head of State i s
an arid and ult imately irrelevant batt le over nomenclature”. 39

If only Professor Winterton and Dr Harris had offered up these confessions
years ago, they and their colleagues would not have spent more than a decade of
wasted effort making the Head of S ta te  issue the central plank in the i r
republ ican plat form. Professor Winterton’s remarks in par t i cu la r  t e l l  us  wha t
has long been apparent ,  namely, tha t  the republ icans have no response to the
evidence that the Governor-General is our Head of S ta te ,  and t h a t  they have
finally realised that this has punched a big hole in their case for a republic. And
we must continue to punch away at their case for a republic, for no republic, of
whatever kind, is any subs t i tu te  for  the sys tem of  government which we have
now. And no republic will give us our independence from Br i t a in ,  or an
Australian Head of State, for we already have both.

As Sir Guy Green put it in his 1999 Menzies Oration:
“Const i tut ional reform is a ser ious matter .  . . .  [ I ] f  i t  turns out to have been
i l l -advised [ i t ]  impacts upon the ent i re system of law and government and
is virtually irreversible”.
The dra f t ing and approving of our present Const i tu t ion was a noble and

unit ing enterprise in which all Aus t ra l ians became involved. Today, the
republ ican campaign to al ter that Const i tut ion and to give us a vast ly di f ferent
system of government is mean-spir i ted and divisive, and is founded on
misrepresentation and falsehood. It must not succeed.
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Chapter Six
Monarchs and Miracles

Professor Andrew Fraser

In the 1999 referendum on the republic, defenders of the monarchy failed to drive
a stake through the heart of the Austral ian republican movement. The votes had
hardly been counted before republicans were invoking thei r  presumptively
perennial r i gh t  to  demand a rematch a t  a t ime and on terms of the i r  own
choosing.

If monarchis ts  are ever to achieve a decisive victory, they mus t  not rely
upon republicans to shoot themselves in the foot, once again, wi th another
deeply flawed model of the “politician’s republic”. Should republicans succeed in
the i r  campaign to abolish the const i tut ional monarchy, the repercussions will
be felt far beyond Austral ia ’s shores. Indeed, the fate of what used to be called
the Brit ish race may very well hang on the outcome of this consti tutional batt le.
The abolit ion of the monarchy in Aus t ra l i a  would weaken the in s t i t u t ion
elsewhere, fur ther  f rac tur ing the a l ready fragile sense of kinship between the
peoples of Britain and the old settler Dominions.

Of course, the recurrent spli ts in the republican camp may well doom them
to yet  another defeat .  But i f  republicans bel ieve that popular support for  the
monarchy is min imal ,  l imi ted to a minori ty of spoilers, they will never res t
content unti l they achieve their objective – and who could blame them?  Unless
and unt i l  the Bri t ish monarchy, understood and accepted as such, captures the
hearts and minds of the Australian people, it will be living on borrowed time.

Our rulers no longer conceive Aus t ra l i a  as a country, the homeland of a
pa r t i cu la r  people shar ing a language, a religion and thei r  own dis t inct ive
folkways.  Instead, Austra l ia has been reduced to an economy, open to the free
flow of capi ta l ,  technology and labour in a global system of production,
distr ibution and exchange.

Swamped by “the rising tide of colour” 1 washing in from every overcrowded
corner of the Third World, the old Austral ian dream of a new Br i t ann ia  in the
Southern Ocean is now little more than a faded memory. Only a miracle can save
us now. Austra l ia desperately needs a  P a t r i o t  King to spark new l i fe into the
ancient B r i t i sh  const i tut ion, rekindling the ancestral  sp i r i t  of Anglo-Saxon
liberty in an ever more rootless, deracinated and fragmented population.

As things stand now, the hard core of support for the monarchy is to be
found in a  paroch ia l  par ty  of the past possessing few friends among opinion
leaders in the state or the corporate sector, the universi t ies or the media. Many
ordinary Austral ians do st i l l  revere the monarchy as an essent ia l  feature of our
const i tut ional  heri tage. Their loyalty to the Crown reflects the h i s to r i ca l
experience of a dis t inct ive people rooted in a pa r t i cu la r  place, shar ing a
collective memory of their genesis in the epic history of the British Empire.

Republ icans of ten asser t  that they have a lock on the younger generation;
s t i l l ,  not  a l l  Aust ra l ian monarchis ts  are only a few s teps away f rom the grave.
Generations of republican ideologues have themselves grown old sa t i r i s ing  the
hidebound conservatism of Aus t ra l ian monarchis ts ,  forever r idicul ing the
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Brit ish monarchy as an anachronist ic and obsolescent rel ic of the colonial era .
During the 1999 referendum campaign, members of the  Aus t ra l i an Republican
Movement (ARM) cast themselves as the progressive party of the future. But the
future they proposed – a cosmopoli tan, inclusive, mult icul tural regime open to
the world wi th a resident for President – ran head on into the “parochia l ”
t rad i t ions  o f  Aus t ra l i an  pa t r io t i sm. 2

Far from throwing in the towel, republican leaders wil l now pursue a more
subtle s t ra tegy. Having already foreshadowed one or more “ indicat ive”
plebiscites leading up to a second referendum campa ign ,  the i r  a im is to wear
down the opposit ion, s t r ipping the const i tu t ional  monarchy of i t s  leg i t imacy
before committ ing themselves to any part icular model of the republic. This war
of a t t r i t i on  will be supplied and directed from the commanding heights of
poli t ical ,  corporate and cultural power.

Indeed, the final push for a republic might even produce an unprecedented
revolution f rom the top down. Relying on the best kept, d i r ty  l i t t le  secret of
Australian constitutional law, republicans could break a deadlock by proceeding
under s. 15 of the Austral ia Act (UK, 1986), permi t t ing a phalanx of Labor-
control led Commonweal th and State Par l iaments ,  act ing jo int ly ,  to p roc l a im a
new republican Constitution (thereby bypassing the s. 128 referendum procedure
requir ing a majori ty of the popular vote in a majori ty of the States) . 3

Republicans are a l ready accustomed to rule from above, being massively
over-represented among the manager ia l  and professional classes. Republicans
a t t rac t  s igni f icant  suppor t  f rom non-European migrant  communi t ies ,  but  the i r
most important constituency is found in prosperous inner city electorates within
easy reach of an international airport . Priding themselves on their cosmopolitan
sophistication, republicans are more likely than those who voted “No” in 1999 to
deny t h a t  Aus t ra l i a  is a much better country than most  other counties.
S imi lar ly ,  republicans are less inclined to agree t h a t  they would ra ther  be a
cit izen of Austral ia than of any other country. 4

The typical ,  well-educated republican regards himself as a c i t izen of  the
world. Although republicans loudly procla im thei r  nat ional pride, in the end
the i r  loya l ty  i s  to a  s ta te ,  or  more accura te ly ,  the t ransnat iona l  s t a te  sys tem,
not to a particular people. When republicans refer to the sovereign people, they
do not mean a pre-poli t ical community defined by his tor ic  t ies of language,
rel igion and blood, but rather the more or less random collect ion of individuals
who find themselves resident, for the time being, in Australia.

Republicans believe t h a t  t ime is on thei r  side, t h a t  the republic i s
inevitable. They hope t h a t  the parochial  par ty  of the pas t  will simply fade
away, overwhelmed and demoral ized by the relentless onrush of replacement
migrat ion from the Third World. Should patr iot ic sent iment cont inue i ts s teady
decl ine in Austral ia ,  as i t  has elsewhere in the West, they may turn out  to be
r i gh t .

Australian patriotism and the future of the Anglosphere
Pa t r i o t i sm  i s  a  t i e  t ha t  b inds  members of a pa r t i cu la r  community together
through t ime. I t  is a sentiment that acknowledges the obligat ion on those of us
now living to respect the interests of both the dead and the unborn. “In the Greek
the word p a t r i o t i s m  goes back to love of one’s fathers, and”, according to Robert
Nisbet, “to th i s  day is quite evidently strongest where a pol i t ica l  nation i s
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overwhelmingly composed of citizens who can be thought to be of common ethnic
descent”.5

Pa t r i o t i sm  presupposes a durable community of memory, and for t h a t
reason an hereditary monarchy provides a natural focus for patr iot ic sentiment.
But  no successful pa t r i o t i sm  can be anchored solely in the pas t .  P a t r i o t i sm
must also generate the energy and commitment to carry a people forward into
the future.  Patr iot ic t r iumphs are never inevi table – they are the f rui ts  of wi l l ,
courage and determination.

If and when it occurs, the advent of an Austral ian republic wil l replace the
t rad i t iona l i s t  pa t r io t i sm spontaneous ly  genera ted wi th in a  f ree soc ie ty  wi th a
narc iss is t ic  nat ional ism manufactured by the inter locking ideological  media of
s t a te  and corporate power. Cosmopolitan élites wi th no loyalty to the
consti tutional monarchy already manage almost every aspect of organised social
life. Even the private realm has been invaded by highly refined techniques of
media  manipula t ion ,  therapeut ic  intervention and discipl inary normal i sa t ion .
Accustomed to being in the driver ’s seat , members of the manager ia l  overclass
remain confident t ha t ,  sooner or la ter ,  they will re-educate the hybrid
population of a rootless mass society to accept one of their own as head of their
own self - legi t imating state.

Make no mis take about i t .  The republic is a const i tut ional  device to
expand manager ia l  control over everyone wi th in  the  t e r r i to r i a l  j u r i sd i c t ion  of
the Commonwealth government. By gett ing r id of a B r i t i sh  monarch, and
removing the Union Jack f rom the f lag,  republ icans a im to detach the federa l
Cons t i tu t ion f rom i t s  or ig ina l  or core ethno-cul tural ident i ty .  Once the supra-
nat ional  author i ty of  the Br i t i sh Crown has been nat ional ised,  c i t izenship wi l l
become the exclusive property of the Commonwealth government. At that point,
the corporate welfare state wil l  be free to create a new Austral ian nat ion in i ts
own disembodied image. The ideological mullahs of the managerial regime aim
to purge the Austral ian people of their historic Anglo-Celt ic or Brit ish identity. 6

Austral ian éli tes were once ashamed of their convict origins. Nowadays the
great and the good are embarrassed by any mention of their “English” Queen in
the presence of vis i t ing foreign potentates. In fac t ,  of course, the Aus t ra l i an
nat ion-state was created by a proudly Bri t ish people, for whom it  was a matter
of h is tor ica l  record t h a t  the English Crown-in-and-out-of-Parliament was the
original source for the fountain of law and just ice.  They understood that the
term “Br i t i sh”  i s  not  s imply an e thn ic  category. I ts widespread modern usage
grew out of a major const i tut ional achievement, the r ise of the United Kingdom
of Great B r i t a in  and Ireland. Ironically, h i s tor ians tell us t h a t  B r i t i s h
pat r io t i sm f lowered wi th in the neo-classical t r ad i t ions  of 18 th Century Anglo-
American or Atlantic civic republicanism.7

Despi te the fact  that the Engl ish,  the Welsh, the Scots and the I r i sh were
separate and distinct, albeit closely related ethnic groups, they  had al l  taken on
a common, or Brit ish, civic identity by the end of the 18 th Century. In the sett ler
colonies ethnic differences were even more readi ly submerged in a  shared c iv ic
ident i ty,  so that colonial Americans and, later ,  Austral ians, Canadians and New
Zealanders became more Br i t i sh  than the B r i t i s h . 8 Throughout the Empire ,
increasing numbers of French-Canadians, Jews, Afrikaners, Germans, and
Indians, to name but a few, were steadily incorporated into a global community
of British subjects owing allegiance to the Crown.
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Nevertheless,  i t  must be acknowledged that “Bri t ishness” ,  understood as a
civic identity, could never have arisen, nor could it survive, apart from the core
ethno-cultural identity provided by the English people in part icular. Indeed, the
greater the genetic distance between any given ethny and the English people, the
more l ikely they are to resent and res is t  the i r  fu l l  a s s imi la t ion in to  a  B r i t i s h
society.9 Each in thei r  own way, even ethnie phenotypically s im i l a r  to the
English, such as the Ir ish, the Quebecois, and Jews (whether Orthodox
sepa ra t i s t s  or secular humanis t  advocates of mass  immig ra t ion  and
multicultural ism), have worked to sever the civic signif icance of Brit ish identi ty
from i ts ethnic roots.

Today, Aus t ra l ia ’ s  s t i l l  predominantly Anglo-Celtic pol i t ica l  class also
rejects as “ rac i s t ”  any suggestion t h a t  the nation possesses a core, B r i t i s h
ethnocul tural  ident i ty .  Contemporary Austra l ian c i t izenship is  grounded not in
ethnicity but in bureaucratic paperwork. Our rulers are dissolving the old Anglo-
Aus t ra l ian na t ion to put a newly disaggregated, polyethnic and mu l t i - r a c i a l
people in its place.

The Aus t ra l ian na t ion-s ta te  wi l l  cease to exis t  i f  republicans have the i r
way. I t  wi l l  become a s ta te wi thout a  na t ion .  Pa t r io t i sm wi l l  be displaced by
new forms of s t a t i s t  i do l a t r y .  “Const i tu t ional  pa t r i o t i sm” ,  as the new s t a t e
religion is called, disapproves the love of fathers. Instead, we are to transfer our
loyalty to an impersonal state l iberated from the bonds of history and law.

Lest the managerial regime be confined within the old superst i t ious r i tuals
of “ancestor worship” associated with the common law jurisprudence of l iberty,
progressive judges have already t ransformed the meaning of  cons t i tu t iona l i sm
itself .  The Consti tut ion is no longer a set of f ixed rules and principles intended
to l im i t  the potentially despotic reach of governments. On the contrary, in well-
managed, modern republics, Const i tut ions are heavily-watered “living trees”. 10

Open to perpetual innovat ion f rom the top down, thei r  funct ion is  to enhance
the power of the s ta te .  Tradi t ion,  au thor i ty  and the common law sp i r i t  of
l iberty, al l  wil l  be sacri f iced on the mult icultural is t al tar of equali ty. 11

Pa t r io t i c  resistance could s t i l l  derai l  the “inevitable” victory of the
managerial republic. However, such a struggle must be waged in the name of the
Aus t ra l ian nation, understood as pa r t  of a pa r t i cu la r  ethny. “An ethny,”
according to Frank Sal ter ,  “ is analogous to a population of cousins”. Anglo-
Aus t ra l ians share myths of common ancestry, h is tor ica l  memories and many
elements of a common culture with their ethno-cultural “cousins” in the various
poli t ies created out of the his tor ic  B r i t i sh  d iaspora emanat ing from the
ancestra l  homeland in Bri ta in. 12

That Austral ians can never be an is land unto themselves is something that
was well understood by our fore-fathers. They valued their special relat ionship
wi th other  Bri t ish-derived nations, especially but not exclusively those which
st i l l  owe allegiance to the Queen, such as Canada, New Zealand and the UK
itse l f .

Together with the USA, those nations inhabi t  a common English-speaking
world, the Anglosphere, wi th i t s  own dist inct ive language, history and civic
culture. 13 S t rong t radi t ions of  Engl i sh indiv idual i sm dat ing back to the Middle
Ages, if not to prehis tor ic  t imes ,  lent  dynamism to the  B r i t i sh  d iaspora and
provided the cultural basis for the most successful l iberal democracies and free
market  economies. 14 In the  fu ture ,  as  in the  pas t ,  the  fa te of the Aus t ra l i an
nation, no less than that of the Brit ish monarchy, will depend upon the capacity
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of the English-speaking peoples to preserve the v i ta l i ty  while enhancing the
strength of their common civi l isat ion.

For t ac t i ca l  pol i t ica l  reasons, even the organisat ion leading the “No”
campaign in the 1999 referendum, Aus t ra l ians for Const i tu t ional  Monarchy
(ACM), has been loth to acknowledge openly the Brit ish character of the Crown.
Aus t ra l ian pa t r io t s  may love the forefathers who f ramed the Aus t ra l i an
Const i tut ion, but they often forget the i r  kinship wi th the Canadians who
draf ted the Bri t i sh  Nor th  Amer ica  Ac t . Even the rebellious American colonists,
who produced a rough facsimile of the 18 th Century Engl ish Const i tu t ion at  the
Philadelphia convention of 1787, have slipped f rom the i r  r i gh t fu l  place in the
pantheon of B r i t i sh  liberty. Tracing our const i tut ional  ancestry s t i l l  fu r the r
back, to the Anglo-Saxon patr iots who resisted the imposi t ion of  the Norman
yoke, is no longer done in polite society, much less the classroom.

By inducing the const i tu t ional  amnesia caus ing us to forget who we are
and where we came from, governments in every B r i t i sh  Dominion, including
Br i t a in  i tself ,  have effectively corrupted “ the i r ”  respective peoples. Having
t rans fo rmed Br i t i sh  subjects throughout the Commonwealth into Aus t ra l i an ,
Canadian, New Zealand and Br i t i sh  (now on the road to  becoming European)
ci t izens, the manager ia l  s t a te  now asser ts  i t s  own control over questions of
nat ional ident i ty .

We have forgotten wha t  i t  means to be free-born Bri t ish subjects .  At the
same t ime,  Aus t ra l ian ci t izenship amounts to l i t t le  more than a legal
formal i ty .  C i t izens may be ent i t led to an Aust ra l ian passpor t ,  or  compelled to
vote and serve on juries. But we can no longer take it for granted that voters or
potent ia l  jurors  speak the same language. Ci t izenship is now a ver t ica l
relat ionship between individuals and the state; i t  does not imply membership in
a community of memory. By contras t ,  old-fashioned Br i t i sh  p a t r i o t i sm
gathered the far-f lung subjects of the Crown together in a common world t h a t
would outlive them all.

Tha t  was  then. For decades now, Austral ian governments have been busy
hollowing out the social and cul tura l  significance of the same s t a t u to r y
ci t izenship they were so eager to subs t i tu te  for our common law s t a tu s  a s
Br i t i sh sub jec ts .

All our connections to the ancient Brit ish consti tut ion have been severed –
save one. Tha t  one is the heredi tary monarchy. The au thor i ty  vested in the
monarchy has waned, at t imes precipi tously. But the Queen s t i l l  serves as the
only avai lable pole-star of const i tut ional legi t imacy for subjects cut adri f t  f rom
a durable past by creeping republican governments brazenly acting in the name
of the Crown. Could i t  be that only a Patr iot King can now save a  people  tha t
have grown terminally corrupt?

The idea of a Patriot King in an age of mass migration
Only the Crown can call both despotic governments and corrupted peoples back
to the or ig inal  principles of liberty owing their genesis to the ancient B r i t i s h
const i tut ion. At any ra te ,  t h a t  is what  the 18 th Century opposition leader
Viscount Bolingbroke tel ls us. Fearful that the r ise of a vast ,  impersonal system
of finance cap i ta l  would t rans form government into a sor t  of self-imposed
Norman Yoke, Bolingbroke wondered “whether, when the people are grown
corrupt, a free government could be maintained, if they enjoy it ;  or established,
i f  they enjoy i t  not ? ” . 15 Certainly an elective monarch (whether called a
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President, a Governor-General or a King) was ill-equipped and unlikely to save
from themselves a corrupt people.

Bolingbroke was convinced that such a people might indeed be saved, but
only “by means of a very dif ferent kind”. That  manner  of salvat ion will not be
open to us, Bolingbroke suggests, “without the concurrence and the influence of a
Pa t r i o t  King, the most uncommon of all phenomena in the physical or mora l
wor ld” .  For  Bol ingbroke ,  i t  was ax iomat ic  tha t  “ [p ]a t r io t i sm must  be founded
in great pr inciples and supported by great  v i r tues” . 16 If the people have fallen
away from the sp i r i t  of liberty once associated wi th the ancient B r i t i s h
const i tut ion, i t  is the duty of their King to cal l  them back to the f irst principles
of free government.

The conventional wisdom has it that the monarch has no role to play in any
decision to expunge the Crown from the Commonwealth Constitution. The Queen
herself has sa id i t  is a ma t t e r  for the Aus t ra l ian people and t h a t  she will
accept whatever decision they make. In that respect, Her Majesty has behaved in
the regular and thoroughly predictable manner expected of her. But  no one
should doubt t h a t  the monarch possesses a prerogative power to act ,
spontaneously and unpredictably, in defence of the Constitution. Australia’s then
Governor-General, Sir John Kerr made that clear on 11 November, 1975.

Ignoring the convention that the Governor-General can act only on the advice
of his Ministers,  Kerr invoked the reserve powers of the Crown to d ismiss  the
Whitlam Labor government. 17 The Labor minis t ry s t i l l  commanded a major i ty  in
the House of Representatives: nevertheless it immediately surrendered office to a
caretaker government under Liberal Pr ime Min is te r  Malcolm Fraser. Gough
Whit lam’s die-hard supporters remained in a s t a te  of denial for many years
af terward, but at  the t ime of his dismissal  the Labor leader never dared to cal l
into question the authority behind the vice-regal decision. 18

The const i tut ional  efficacy of Kerr’s act ion i l lus t ra tes  the t r u th  of Car l
Schmi t t ’ s  d ic tum t h a t  the “exception in jurisprudence is analogous to the
miracle in theology”. 19 Rooted in the facul ty of freedom, pol i t ical  act ion always
in te r rup t s  au toma t i c  and petr i f ied processes; i t  represents a new beginning,
breaking into the world as an “ inf ini te improbabi l i ty” .  For that reason, Hannah
Arendt  mainta ined tha t :

“……. i t is not in the least superst i t ious, i t  is even a counsel of real ism, to
look for the unforeseeable and the unpredictable, to be prepared for and to
expect ‘miracles’ in the poli t ical realm”.20

I t  is therefore worth asking whether the reign of a Pa t r i o t  King in
Austral ia could “ef fect ively restore the vir tue and publ ic spir i t  essent ia l  to the
preservation of liberty and nat ional prosper i ty ?” .21 Could the heredi tary
monarchy, once again, become the hinge upon which the whole Const i tu t ion
moves?

In his day, Bolingbroke knew, such a suggest ion would “pass among some
for the reveries of a distempered brain”.22 Today, the abil i ty of the  monarch to
act independently is even more hemmed in by r ig id  laws and conventions. Bu t
both reason and experience confirm that neither a King nor his subjects can be
transformed forever into automatons.  Cer ta in ly ,  Bolingbroke knew, the ancient
Bri t ish const i tut ion has always stood upon a dual foundation.

Without question, the legal forms and pol i t ica l  conventions of the
par l iamentary regime are an essent ia l  feature of our const i tut ional order .  Bu t
the const i tut ion dwells, as well, in the sp i r i t  and charac ter  of the people.
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Bolingbroke warned that the preservation of l iberty depended upon “the mutual
conformity and harmony” of those two elements. 23 Once the spirit of the people is
broken or corrupted, the fundamental order of the consti tut ion must be altered,
if not destroyed.

Our cosmopolitan élites believe t h a t  decades of mass  immig ra t ion  have
transformed the charac ter  of the Aus t ra l ian people. Certainly, republican
manifes toes regular ly asser t  as es tabl ished fact  the conclusory c la im that ,  “We
are no longer a B r i t i sh  people”. If so, the change cannot be put down to
immigration alone, since the United Kingdom abandoned the Dominions to enter
Europe. Interest ingly,  John Hirs t  at t r ibutes some of the blame for that betrayal
to the Queen, who “has been to St rasbourg to give her sanction to B r i t i s h
membership of the European Community”. In so doing, H i r s t  charges, she
became “one of the enemies of rural Australia”.24

Hirs t ’ s  argument implies, of course, t h a t  the Queen owes a duty of
protection to all her subjects wherever they may be. Bolingbroke agreed,
declaring tha t  when a  people establ ish a free const i tut ion, the i r  Kings come
“under the most sacred obl igat ions that  human law can create,  and divine law
authorize, to defend and maintain the freedom of such consti tut ions”.25

The Crown has always been under a positive duty to protect the  sp i r i t  of
B r i t i sh  liberty. Tha t  obligation became especially compelling once universal
suffrage permi t ted every elected government to identify i t s  own abso lu t i s t
pretensions wi th the will of the people. Today, the allegedly enlightened
despotism holding sway over the Brit ish peoples is even more insidious. In the
name of universal human r ights ,  their histor ic claim to secure possession of an
ethnic homeland has been cast into doubt, both “at home” and in the old white
settler Dominions.

In Austra l ia ,  Canada, and New Zealand, and even in the Uni ted Kingdom,
not to mention the Uni ted S ta tes ,  the u l t imate  genet ic  in te res t s  o f  the Anglo-
Saxon ethny are at  r i sk .  Ethnie ,  l ike indiv iduals  and fami l ies ,  have an interes t
in securing “the indefinite survival of the i r  own dist inct ive genes and the i r
copies, whether these be resident in the individual ,  i t s  descendants, or i t s
col lateral relat ives”. 26 Governments opening thei r  borders to Third World
immigrat ion, and enforcing pol ic ies of of f ic ia l  mult icul tural ism, have ser iously
compromised the genetic interests of the Australian ethny.

The Anglo-Australian people const i tute a large, par t ly inbred, extended
family,  within which even d i s t an t  kin “carry genet ic interests for each other” .
But, because – at any given level of technology – the Austral ian landmass has a
f ini te carrying capaci ty ,  mass  immig ra t ion  mus t  replace Aus t ra l ian children
with those of other, more or less unrelated, ethnic extended families.

I f  immigrant groups are genet ica l ly dis tant  f rom the Austra l ian ethny,  the
damage to i t s  genet ic interes ts  wi l l  be especially pronounced. If England, for
example, received 12.5 mil l ion closely related Danish immigrants,  Frank Sa l t e r
has calculated that the genetic loss to the remaining English would be relatively
low, amounting to the equivalent of 209,000 children. But the same number of
immigrants from India would cause a corresponding loss of 2.6 mill ion children.
Bantus are even more genetically remote from the English. An influx of 12.5
mil l ion Bantus would displace the equivalent of 13 mil l ion English children. If
Indians or Bantus displayed higher fer t i l i ty rates than the host populat ion, the
genetic losses incurred by the English would be higher still.  27
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In the same way, the abolit ion of the White Aus t ra l i a  Policy s t r ipped
Aust ra l ians of the ethnic monopoly over the i r  antipodean homeland t h a t  the
Federation of the Colonies in 1901 had been designed to secure. The resu l t an t
damage to thei r  genet ic  in teres ts  can also be understood as an a t tack on the
foundation of their const i tut ional freedoms.

The word “freedom” is derived from an Indo-European root meaning “dear”
or “beloved”. 28 In i ts  pr imordial  sense,  then, f reedom is the r ight to belong to a
community of dearly beloved people, the family being the f i r s t  and mos t
important model for every such form of associat ion. Every ethnic community is
an extended fami ly wi th a genet ic interest in i t s  own survival and enhanced
vi ta l i ty .  Jus t  as parents have a duty to care for their  chi ldren,  i t  might be sa id
that every member of a free people has a  mora l  obligation to defend his own
ethny.29

Unfortunately, over the pas t  half-century, governments throughout the
Anglosphere have encouraged us to ignore the genetic interests of our ethnic kin
through sys temat ic  campaigns of indoctr inat ion and legal coercion. Such
policies not only subvert the genetic continuity of the Australian ethny, but they
also deprive us of our r ight to belong to a community of free people inhabit ing
its own homeland. But perhaps we are our own worst enemies. To the extent
that the Austral ian people have been wil l ing to squander their genetic interests
of the i r  own ethny by direct ing scarce te r r i to r i a l ,  cul tura l  and economic
resources to non-kin, they have been corrupted in a manner and to a degree
hardly imaginable to Bolingbroke and his 18 th Century contemporaries. Whether
committed by a single individual or an entire race, suicide is a sin.

The problem Bolingbroke identified so long ago has finally come to a head:
what can or should the reigning monarch do to res tore the los t  freedoms once
enshrined in the ancient Bri t ish const i tut ion? Governments pursuing policies of
forced integrat ion in the name of an unachievable ideal of equality have
t rampled upon the freedom of associat ion as well as the r igh ts  of free
expression and private property. Having been denied or downplayed for the last
three centuries now, the cr is is of the ancient const i tut ion has deepened, to the
point where the very existence of the British people, at home and in the overseas
Dominions, is now up for grabs. As a consequence, a Patriot King worthy of the
name would recognize a  mora l  obligation to defend to the death the genetic
interests of his own ethny.

I t  was once taken for granted t h a t  the King would defend his rea lm
personally, by force of a rms  i f  need be. But  George II was the las t  B r i t i s h
monarch to lead h is  a rmies  in to ba t t le .  Nowadays ,  the  grea tes t  th rea t  to  the
survival interests of the Bri t ish peoples comes, not f rom without ,  but f rom our
“own” governing classes.

To save his people today, a Patr iot King need not take up arms; he could
rely instead upon the power of reasoned speech to rouse his people to the
dangers of demographic decl ine and terr i tor ia l  displacement.  At the very least ,
a patr iot pr ince would defend the genet ic interests of the heredi tary monarchy
itself ,  aga ins t  manager ia l i s t  reg imes bent on extinguishing the sp i r i t  of the
ancient B r i t i sh  cons t i tu t ion ,  not  jus t  in Aus t ra l i a  but throughout the entire
Anglosphere.
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Deracinated statism versus the ancient British constitution
For  the i r  pa r t ,  cons t i t u t iona l  j u r i s t s  commi t t ed  to  the preservat ion of a f ree
society should begin a t  once to determine whether and how the ethnic
pa t r i o t i sm  of the reigning monarch can be reconciled wi th his role and
responsibil i t ies wi thin the Aus t ra l ian const i tut ional  order. Analysis of t h a t
issue must begin from the premise that the Queen is not the Aust ra l ian Head of
State – that function is performed by the Governor-General. 30

This proposi t ion – a s taple i tem in ACM’s intel lectual armoury – i s  sound
as far as i t goes, but i t does rather beg the question of what the Queen actually
i s . The best answer is that she is the head of a society , one extending far beyond
the t e r r i to r i a l  l im i t s  of any single s ta te .  The most  sal ient feature of t h a t
society is i ts overwhelmingly Brit ish ethno-cultural character.

Though governments and, today, even the Queen, are loth to a dm i t  i t ,  t h e
Bri t ish monarch is the de facto and even de jure head of a globe-girdling ethnic
community. But  the ethnic sol idar i ty ,  much less the const i tut ional  unity, of
t h a t  community can never be taken for granted. Certainly, the American
Revolut ion demonstrated that geography, pol i t ics and economic interests could
fracture the bonds of kinship between closely related Brit ish peoples, as did the
War for Southern Independence less than a century afterwards.

To those recognizing a continuing allegiance to the Brit ish Crown, the King
has always portrayed himself as parens patr iae ,  the father of his country.  That
kinship metaphor is deeply entrenched in the consti tutional and legal history of
the Bri t ish Dominions.  I t  impl ies that the King could be held moral ly ,  perhaps
even legally, accountable should he fa i l  to defend the interests of his ethnic
family aga ins t  a clear and present danger. Unfortunately, regal breaches of
ethnic loyalty are not at al l  unknown. Indeed, in her 2004 Christmas broadcast ,
the Queen celebrated the Third World invasion of the Brit ish homeland. Lending
her  author i ty  to  the mul t i - rac ia l i s t  dogma tha t  “d ivers i ty  i s  indeed a s t rength
and not a threat” ,  Her Majesty took a swipe at those “extremists at  home” who
posed the only apparent danger to “peaceful and steady progress in our society
of differing cultures and heri tage”. 31

Clearly, the Queen recognizes no duty of loyalty to her co-ethnics. Why then
should the people of the Bri t ish diaspora retain their  his tor ic al legiance to the
Crown? One need not share the Queen’s evident animus towards ethnic
patr iot ism (part icular ly, one suspects,  among the English) to recognize that the
reigning monarch s t i l l  re ta ins  the formal  cons t i tu t iona l  power ,  indeed even a
positive duty ,  to address her subjects throughout the Commonwealth. On the
other hand, sooner or later, the Queen or her heirs and successors will be forced
to recognize t h a t  t he  f a t e  of the heredi tary B r i t i sh  monarchy is inseparably
l inked to the ethnic const i tut ion of a part icular people.  Should the manageria l
classes succeed in thei r  relentless campaign to detach the Br i t i sh  (or the
Aus t ra l ian)  s t a te  from the Br i t i sh  (or the Anglo-Austral ian) nation, the
monarchy is doomed.

I t  fo l lows  tha t  the  Br i t i sh  monarch must  speak no t  jus t  for  herself but
also on behalf of her predecessors as well as her heirs and successors. Likewise
she must speak not just t o  those of her subjects in the here and now; she must
also give voice to the needs and interests of the dead and the unborn – “not any
dead and unborn: only those who belong” to the par t icular ,  cross-generat ional ,
pre-pol i t i ca l  communi ty  cons t i tu t ing the Br i t i sh ethny in the Uni ted Kingdom
and the old white Commonwealth. “Not being elected by popular vote, the
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monarch cannot be understood as representing the interests of the present
generation”. Speaking for absent generations, monarchs “are, in a very real sense,
the voice of history”.

There is a sp i r i tua l  dimension to the kingly office t h a t  cannot be
replicated, much less usurped, by modern governments managing mundane and
ma te r i a l  a f f a i r s  of s t a te  in pursu i t  of yet another shor t - term electoral
mandate. Indeed, i t  is precisely because the ancestral au thor i ty  – l i tera l ly ,  the
genetic legit imacy – of the  B r i t i sh  Crown transcends the temporal  powers of
government t h a t  republicans want  to  r id themselves of i t .  They know, i f  the
Queen does not, that the fate of the monarchy is bound up with the history and
destiny of the Brit ish ethny.  32

But,  so long as the ins t i tu t ion of the Br i t i sh  monarchy survives, the
succession of a Patr iot King, or even its widely perceived possibil i ty, could set
the Australian Republican Movement back on its heels. If Bolingbroke was right,
“a king can, easily to himself and wi thout  violence to his people, renew the
spi r i t  o f  l iber ty  in the i r  minds” . 33 Kings can quicken the dead le t ter  of the old
const i tu t ion.

To confirm that proposit ion, one need only imagine how the republicanism
debate in Aus t ra l i a  would be t ransformed were the Queen, Prince Charles or
Pr ince Wil l iam to champion the const i tut ional uni ty of the Br i t i sh peoples .  No
doubt any such breach of convention would be met with a f irestorm of outrage.
Our pol i t ica l  class expects the royal family to conform to a r ig id code of
personal and polit ical behaviour .  But ,  for just  that reason, a patr iot pr ince who
refused to remain s i lent in the face of v i ta l  threats to the common interests  of
the monarchy and his people would demonstrate that freedom of action is open
to any citizen with the courage of his convictions.

In seeking to renew the freedoms of the ancient B r i t i sh  const i tut ion in a
modern Austra l ia ,  a  P a t r i o t  King would move beyond a steri le and backward-
looking defence of the past .  Instead, a patr iot pr ince would inspire a forward-
looking reconstruction of a Br i t i sh ,  or, more broadly, Anglo-American
civi l isat ion. By helping us to recover our historic ident i ty as a  B r i t i s h  people,
such a prince would inspire ef for ts to establ ish closer t ies wi th our na tu r a l
all ies in the English-speaking world, including the most  impor t an t  B r i t i sh -
derived nation, the USA.

At present, the Queen presides over a Commonwealth that is expanding its
membership to the point of absurd i ty .  A  Br i t i sh  Commonwealth tha t  inc ludes
Zimbabwe but not the USA will be patent ly i rrelevant to the future of Anglo-
American civ i l i sat ion. Of course,  those host i le to the Bri t ish ethny don’ t  much
care.  Manager ia l i s t  republ ican vis ions for the future depend on the del iberate
devaluation of our B r i t i sh  pas t .  Aus t ra l i a ’ s  fu ture ,  they believe, lies in As ia .
Meanwhile, the i r  self-loathing counterparts in the UK look set to submerge
themselves in Europe. In both cases, history, pol i t ics and culture are to be
subordinated to geography and economics.

Like Turkey, which cannot decide whether to join Europe or remain part of
Is lamic c iv i l i sa t ion ,  Aus t ra l ia  has become a “torn country”,34 spl i t  asunder by
the deepening division between cosmopolitans and parochials. But, in a curious
twis t ,  i t  is the cosmopoli tan, republican élites who have promoted the mos t
parochial  understanding of ci t izenship, carving up the Anglosphere into
sovereign s ta tes ,  whose peoples are deemed to be foreigners to each other,
despi te their common origin in the Bri t ish diaspora. A Patr iot King would help
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us to see over the walls that governments have erected around us.
Governments have an obvious interest in ensuring t h a t  people owe no

allegiance to any authority above and beyond their own terri torial jurisdict ions.
For much of the 20 th Century, state-building took the place of Empire-building,
much less nat ion-building. The appearance of a Patr iot King would res tore the
true image of the Br i t i sh  Commonwealth as an associat ion of free people
“united by one common interest and animated by one common spir i t” .  A patr iot
prince would no longer a id  and abet the division of the Anglosphere into
separate, mutual ly indifferent and increasingly hollow national i t ies. Instead, he
would “endeavour to unite them, and to be himself the centre of their union”. 35 I t
is not a t  all obvious t h a t  Aust ra l ians ,  Canadians and New Zealanders have
become freer through the systematic obli terat ion of their common law status as
free-born Brit ish subjects.

Both the Queen and her most loyal subjects must now bend the knee before
s ta t i s t  de f in i t ions  o f  nat ional  ident i ty .  ACM is  always careful to present the
monarchy as an Aus t ra l ian ins t i tu t ion .  One can, of course, point out t h a t
Austra l ia i s  s t i l l  Br i t i sh in a formal or a t  leas t  a res idual  sense by vi r tue of i t s
al legiance to the Crown, and that most of i ts people trace their or igins back to
the Uni ted Kingdom. But th is  cuts  no ice with off ic ialdom, not even wi th  Her
Majesty ’s judges in the High Court of Austral ia .  In their newly-minted vis ion of
an auto- leg i t imat ing s ta te ,  the Cons t i tu t ion c rea tes  the na t ion ,  not  the o ther
way round. 36

Given the current ideological cl imate, one can hardly fault the monarch for
remaining silent in the face of endless insult ing references to our “foreign”
Queen. In fact ,  the Queen is no more foreign to Austral ia than the spir i t  of the
ancient  Br i t i sh const i tu t ion,  wi thout which the formal ,  b lack- le t ter  text  of  the
Commonwealth of Austral ia Consti tution Act  (Imp, 1901) could never have
sprung into l i fe. But ,  i f  not even the Queen is prepared to do bat t le w i th  the
enemies of the ancient const i tut ion, smal l  wonder t h a t  ordinary c i t izens
sometimes give up the ghost. Indeed, many now feel l ike strangers in their own
land. To res is t  the massed wealth and power of the pol i t ical ,  economic and
cul tura l  é l i tes ra i l roading us towards a republ ic is  no easy task.  But there can
be no doubt that our future as a free people hangs in the balance.

Doubts over our f idel i ty to the original pr inciples of const i tut ional l iberty
became unavoidable once the creation of an Austra l ian republ ic was tou ted  as
the f i r s t  step towards full membership in a new regional polity. Under the
Keat ing Labor Government ,  i t  seemed that  Austra l ia was ready to defect f rom
the West. Indeed, postmodernis t  republicanism already assumes t h a t  the
constitution of our Asian future will not be a liberal democracy on any European
or Anglo-American model. Alastair Davidson, fo r  example ,  admi t s  f r ank ly  tha t
we may have to jet t ison a basic premise of Western const i tu t ional i sm, namely,
the presence of cit izens capable of thinking for themselves. Australians, he says,
“wil l have to come to terms wi th an idea l  o f  Confucian origin tha t  s ay s  t h a t
wisdom teaches men and women to f i t  in  and tha t  l i f e  i s  suffering”. Alone in
Asia, Austral ians wil l have to “accept what Montesquieu called despotism”. 37

The civilising mission of a Patriot King
In real i ty, neither the republic nor the As ianisa t ion of  Aus t ra l i a  is inevitable.
Moreover ,  Austra l ian republ ican rhetor ic is  f ixated on an obsolescent model of
sovereign statehood and national independence. Internat ional poli t ics is in fact
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no longer dominated by power struggles between independent na t ion-s ta tes
exercising sovereign control over ter r i tory ,  resources and populations. Even the
ideological struggles of the Cold War era have given way to deeper cu l tu ra l
cleavages between civilisations.

According to Samuel Huntington, Aus t ra l i a  s i t s  near the intersection of
several geopoli t ical fault l ines. Asia is not a homogeneous ent i ty.  I t  is divided
between Sinic, Buddhist ,  Hindu and Japanese c iv i l i sa t ions,  not to mention the
Is lamic and Orthodox countries also to be found there. The “s t range
mul t ip l ic i ty”  of Asia offers new opportunit ies for t rade,  commerce and
intercourse, but it also poses a perennial danger to Anglo-Australian civil isation.

Whatever else they may be, Asian peoples are overwhelmingly non-Western
and, not infrequently, anti-Western to boot. Austral ia, by contrast , is part of the
globe-girdling Anglosphere, sti l l the most dynamic and powerful element wi th in
Western civil isation.  It would be an unmistakable sign of Western weakness were
Aust ra l ia  to dr i f t  away f rom i ts  ancient  const i tu t ional  moor ing into the vor tex
of inter-Asian rivalries. A patriot prince will challenge the ideological hegemony
enjoyed by deracinated Austral ian republicans eager to “bandwagon with r is ing
non-Western civilisations”. 38

In a new world order marked by pervasive conflict between cultures and
civi l isat ions, i t  makes l i t t le  s t ra teg ic  sense for the Aus t ra l ian people to
renounce their (dist inctively Anglo-American) Western identi ty. Austral ia is not
alone in the world. The Crown can ac t  to reinvigorate the ethno-cultural
community unit ing us with Engl ish Canada, New Zealand, the United Kingdom
and, above all , the USA. A patriot prince would crown his reign with everlasting
glory by reawakening American citizens to the British roots of their own proudly
independent nationhood.

A modern patriot prince, Bolingbroke reminds us, would “deem the union of
h is  sub jec ts  h is  grea tes t  advantage” .  At  the moment ,  the f i s s iparous forces of
disunity are in the ascendancy. That is why a Patriot King would be today, as in
the eighteenth century:

“…..the most powerful of al l  reformers; for he is himself a sort of standing
miracle,  so rarely seen and so l i t t le understood that the sure effect of h i s
appearance will be admi ra t ion  and love in every honest breast, confusion
and terror to every guil ty conscience, but submission and resignation in
al l ” . 39

To a Patr iot King, the governments of the Dominions would appear  as  so
many fact ions inhabit ing a common civi l isat ion. Bolingbroke maintained that :

“In whatever l ight we view the divided s ta te  o f  a people, there is none in
which these divisions will appear incurable, nor a union of the members of
a great community with one another, and with their head, unattainable”. 40

Precisely because nothing can be more  uncommon than a  Pa t r io t  King, he
may be able to accomplish what common sense tel ls us is improbable or even
impossible. Once he succeeds to the throne, nothing less than the  hear t s  o f  h i s
far-f lung people “will content such a prince; nor will he think his throne
establ ished, t i l l  i t  is  establ ished there”.  Nowadays Austral ia is a country whose
“people is divided about submission to their prince”. 41 Unity can be restored only
when a pa t r i o t  prince demonstrates t h a t  allegiance to the Br i t i sh  Crown
enhances, rather than diminishes, the dignity of Austral ian ci t izenship.

One hopes that Bolingbroke figures prominently in the educat ion of young
Prince Will iam. But al l of us should heed Bolingbroke’s advice to do everything
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we can to become the sort of people worthy of a Patriot King. We must prepare
ourselves for great changes in the world and in ourselves. Bolingbroke predicted
that ,  af ter the succession of a Patr iot King, the people would remain outwardly
the same but “the dif ference of their sentiments wil l  almost persuade them that
they are changed into different beings”. 42

Conclusion
The appearance of a patr iot  pr ince would be a miracle indeed. But those who
pray for such a del iverance must not neglect  such means as are in thei r  own
power “to keep the cause of reason, of virtue and of liberty alive”. The blessing of
a patr iot  pr ince might indeed “be wi thheld f rom us” ,  but to “deserve a t  leas t
that  i t  be granted to us ,  le t  us prepare to receive i t ,  to improve i t ,  and to co-
operate wi th i t ” .43

Were a patriot prince to campaign in defence of the monarchy, he would be
subjected to a raging torrent of cr i t ic ism and abuse. Yet when a good prince is
seen “to suffer wi th the people, and in some measure for them.. .many
advantages would accrue to him”. For one thing, the cause of the British peoples
generally “and his own cause would be made the same by thei r  common
enemies”.44

What i s  the nature of  that  cause?  In shor t ,  a  pat r io t  pr ince wi l l  ca l l  for th
a spi r i t  of  res is tance to both manager ia l  s ta t i sm and the abst rac t  universa l i sm
of the  cap i t a l i s t  marketplace. He will do everything in his power to civil ise
those too often wild and amoral forces. But, unlike the long-awaited Austral ian
republic, the appearance of t he  Pa t r i o t  King is not inevitable. Indeed, only a
people whose lost l ibert ies are restored to memory wil l recognise his coming as
an opportunity to reshape their allegedly pre-ordained future.

The tables must be turned on Austra l ian republ icans.  They aim to corner
the market on both cosmopoli tan tolerance and national pride. All defenders of
the monarchy must  therefore cas t  ARM in a new l ight .  Behind the progressive
face of off ic ia l  republ icanism l ie the sordid real i t ies of worldly ambit ion, c lass
privilege and the pursuit of power. Considered in the cold light of class analysis,
a republican victory would enthrone the overbearing self-importance and
ideological zeal of short-sighted provincial él i tes wil l ing to sacrif ice the genetic
interests of their own people in return for a mess of postmodernist pottage.

Sociologically speaking, republicans represent the local branch p lan t
managers and bureaucrat ic nodes of a transnational corporate state system ever
more dependent upon the inscrutable workings of the divine economy. Having
embraced the  ma te r i a l i s t  religion of humani ty ,  republicans rush to renounce
thei r  h is tor ica l  roots and t r ad i t iona l  allegiances, thereby subverting the
const i tut ional is t  cul ture of mixed monarchy. Playing an impor tan t  suppor t ing
role in the manager ia l  revolution of our t ime,  an all-pervasive, creeping
republicanism is steadi ly deconstruct ing the fabric of Bri t ish civi l isat ion.

We no longer publicly call upon God to save the Queen. The ritual absence of
the monarch from everyday l i fe is  but one more sign tha t  we are no longer a
serious people. Forswearing the faith of our fathers, we surrender our bodies to
the state and our souls to the gospel of weal th.  In the end, a Patr iot King may
have to save us . Remember, though: a King is, indeed, like unto God; 45 he cannot
save those who will not save themselves.
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Chapter Seven
Native Title Today

Dr John Forbes

“Native tit le” is an inalienable, communal form of property effectively controlled
by an oligarchy, or by an Aboriginal body similarly controlled. Broadly speaking
i t  includes t r u s t  lands granted by S ta te  or federal governments, property
purchased by means of the Land Acquis i t ion Fund, and Mabo -style t i t les .  Not
many of the Mabo variety have actual ly been established, but lands- r ights
enthusiasts usual ly prefer to concentrate on them, as i f  other ,  bet ter and more
extensive Aboriginal tenures did not exist .  However, let us concentrate here on
the fortunes of Mabo t i t le .  As always, an understanding of the present demands
a review of the past.

In the beginning
The campaign for Mabo t i t le  – or Brennan-Deane t i t le ,  to give credi t  where
credi t  is due – began eleven years a f te r  a Supreme Court judgment, never
appealed, held that no such thing existed. 1 The l i t igat ion in Eddie Mabo’s name
began in 1982. For some ten years the c la im was shaped, re-shaped and re-
pleaded. One of the many charms of lawyers’ law is t ha t ,  however much the
pleadings are re-jigged before t r i a l ,  the credi t  of the f inal version i s
conventionally unaffected.

The nominal plaint i f fs  were inhabi tants or former inhabi tants of an is land
in Torres Strai t .  Their case began as a claim for individual r ights,  but,  by grace
of the High Court ,  i t  ended – so far as ma t t e r s  now – in a vague formula for
communal titles for Aborigines, who were never parties to the action.

The High Court rarely conducts trials nowadays, so someone else had to be
appointed to hear,  organise and assess the evidence. Counsel fo r  the  p la in t i f f s
wanted it to be the new Federal Court. Ostensibly he preferred its more “flexible”
approach to evidence, but i t  may have been a si lent thought tha t  the re  was  a
better chance of finding an ac t iv i s t ,  or power-seeking judge in t h a t  forum.
However, Chief Justice Gibbs referred the ma t t e r  to the Queensland Supreme
Court . 2 The hearing was assigned to Ma r t i n  Moynihan J, who delivered h i s
report to the High Court on 16  Nov embe r, 19 90. 

Moyn iha n so on re ali se d th at ,   amon g th e Mel ane sia ns,  he  was  de ali ng wit h “a 
ve ry di ff ere nt so cie ty  and  ve ry di ffe re nt re lat  io nshi ps … to wards  l and”  th an th e
ju dge who he a rd th e Abo ri gin es’  cl a i  m in  19 71.  He al so fo und ca use to  be  sc ept ica l, 
no tin g th a t  “E ddie  Mabo  [ was] … qui te  ca pabl e of  t a  il ori ng hi s st ory  to  what eve r
sh ape he  pe rce ive d woul d adv anc e hi s ca use” :

“I  was not impressed with the credi tabi l i ty of Eddie Mabo. I  would not be
inclined to act on his evidence in a matter bearing on his self- interest (and
most  of  his evidence was of th i s  charac ter )  unless i t  was supported by
other creditable evidence … [His] claims … are a curious concoction of fact
and fantasy … designed to advance Mr  Mabo’s cause both in these
proceedings and outside them”.
It  was  no t on ly Edd ie’ s ev ide nce  th a t  ca ll ed fo r  so me  gr ain s of  sa lt: 
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“The evidence as to James Rice’s claims concerning Dauar [Is land] is to my
mind in such an unsat is fac tory s ta te that  I  would not be prepared to a c t
on i t .  I t  seems that the facts are now largely lost  and what we see is  par t
memory, par t  fabr icat ion or perhaps confabulat ion and part  opportunis t ic
reconstruction”.
But  al l th is,  and  much  more , sa nk wit hout  t r  ace  in  th e Maso n Hig h Cou rt .  

Bre nna n J ex pande d th e in qui ry en ormou sly , re coi li ng fr om th e th ought  of 
di s t i  ngu ish ing  Mel ane sia n fr om Abo ri gin a l cu ltu re.  The  Mel ane sia ns,  app aren tl y, 
do no t  agr ee . In  20 02 th ey de cli ne d to  in vi te Mabo’s widow, and surviving
plaintiffs in Townsvil le, to join in the tenth anniversary celebrations of the High
Court’s decision. A spokeswoman for the Tor re s St ra i  t  Dev el opmen t  Cor por a t i  on
ex plai ne d: “T hey ne ed to  make  a  ch oice  be twee n be ing  Abo ri gin es or  Tor re s St ra i  t
Is la nder s”. 3

The  Mel ane sia n pl ain t i f  fs  in  Mabo  ra ise d no  is sue  abo u t l and ri ght s fo r
Abo ri gin es.  The  Is la nder s wer e a  se t t l  ed  agr ic ult ural  pe opl e, no t  no ma dic  l ike  th e
Aus t ra  li an t r  ibe s.  But  ju dic ial  ey es wer e se t  upo n a  pl ace  in  hi sto ry,  al tho ugh in 
fa c t hi sto ry had  al rea dy be en made  – th e Common weal t h and  most  St  ate s had 
al rea dy pas sed  l aws to  re cog nis e Abo ri gin a l l and ri ght s more  ef fi cie ntl y,  wit h
gr eat er ce r t a  int y,  and  at  much  l ess  ex pens e th an Mabo -ty pe l i t ig a t i  on. 4

Thr ee ye ars  af ter  Mabo  the Commonwealth established a Land Acquis i t ion
Fund and devoted almost $1.5 bill ion to it, so as to “f il l in  th e l egal  bl ank  ch eque 
si gne d by  th e Hig h Cou r t  [ when i t   cr eat ed]  … ri ght s th a t  woul d ot her wise  be  l i t t  le 
more  than  ex pres si ons  of  co nsc ien ce” .5 The rea fte r,  in  add i t i  on to , or  in ste ad of 
us ing  th e l and ri ght s Ac ts,  Abo ri gin a l or gani sa t  ion s co uld  pur chas e l and in  th e
no rma l way , wit hout  di sru pt i  ng our  l ong- es tabl is hed l aw of  re a l pr oper ty. 

Just ices Mason and Deane bui l t  their careers as black-let ter lawyers, when
that was st i l l  the recognised path to professional esteem. But the legal fashions
were a-changing, and by 1992 there was more power and fashionable approval to
be found in jud ic ia l  “c rea t iv i ty ” .  Tha t  was  the gospel a t  jud ic ia l  gather ings
overseas, where Canadian judges enthused about their new bil l  of r ights and its
sweeping addit ions to their legis lat ive powers – so much more interest ing than
judic ia l  rout ine of the t radi t ional kind.

In an ext raordinary series of ex t ra - jud ic ia l  s ta tements  a f te r  the Mabo
decree was handed down, Chief Just ice Mason patronis ingly dismissed anyone
daring to suggest t h a t  i t  was an excess, not to say an abuse, of j ud i c i a l
au thor i ty .  Glossing over the difference between jud ic ia l  lawmaking t h a t  i s
necessary and incremental, on one hand, and gra tu i tous ,  sweeping decrees on
issues not before the court, on the other, he delivered a dictum of breathtaking
arrogance:

“In  so me  ci rc umstan ces  go ver nment s . ..  pr efe r  to  l eave  th e de ter mi nat ion  of 
co ntr ove rsi a l que st ion s to  th e co ur t  s ra ther  th an [ to]  . ..  th e pol i t  ic a l pr oce ss. 
Mabo  is  an in ter es tin g ex ample ”. 6

In  ot her , more  ca ndid  wor ds: 
“C ommonwea lt h Par li ament  sh oul d hav e re cog nis ed nat iv e t i  t l e.  I t  di dn’ t ,  so 
we di d”. 

The  pot ent ial  co s t of  th e adv ent ure  to  t a  xpaye rs , so cia l har mony  and  th e nat io nal 
ec ono my  was  no t co nsi der ed.  In  fo rm, Mabo  is  a  ju dic ial  de cis ion ; in  su bst ance , i t  
is  ra dic a l and  poo rl y dr a f t  ed l egi sla tio n. 

In Canadian style, language was adjusted to remould popular opinion. The
most speculat ive claimants instant ly became “tradit ional owners”, and infal l ible
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“elders” and “leaders” were legion. Even the word “Aborigine” was suspected of
poli t ical incorrectness, so the meaning of “ indigenous” was al tered, and l imited
to make it a synonym of “Aboriginal”, to the exclusion of many other people who
acknowledge Austral ia as the land of their birth.

The  pr inc ipal  Mabo  ju dgmen t s wer e he avi ly in fl uen ced by  mode ls  dr awn fr om
ot her  so cie t i  es wit h di ff ere nt so cio -l ega l hi sto rie s,  su ch as  Can ada and  th e Uni te d
St ate s. I t  is  in ter es tin g to  co mp are  th e fo ll owi ng pas sag e in  a  re cen t  Hig h Cou r t
ju dgmen t  abo u t th e immun ity  of  adv oca tes  fr om su i ts  fo r  ne gli ge nce.  In  re spo nse 
to  a pl ea to  fo ll ow Amer ic an pr ece dent s and  a  re cen t  ju dic ial  bac kf lip  in  Eng lan d,
Chi ef  Ju st i  ce  Gl ees on and  Ju st i  ce s Gummow,  Hay ne and  Hey don re tor ted :

“Whe re  a de cis ion  [ ove rse as ]   … is  bas ed upo n th e ju dic ial  pe rce pt i  on of  so cia l
and  ot her  ch ange s sa id to  af fec t  th e admi nis t r a  tio n of  ju s t i  ce  in  [ tha t  
co untr y]  th ere  ca n be  no  au t  omat i  c t r  ans posi t i  on of  th e ar  gumen t s fo und
pe rsua siv e th ere  to  th e Aus t ra  li an ju dic ial  sy ste m”. 7

A ve ry el ast ic  l aw
Mabo i t se l f  d id not es tabl ish any nat ive t i t le on mainland Austra l ia ,  but i t  was
a mysterious char ter  for jud ic ia l  law-making. “Native t i t le ”  could mean
anything from an occasional r ight of entry to something akin to ownership. I t
al l depended on native customs from place to place, as asserted by c l a iman t s ,
thei r  anthropologis ts  and other well-disposed witnesses. According to the long
and various disquis i t ions in Mabo , the decisive cus toms might  be those of a
“c lan  or  gr oup” , a  “p eopl e” , a  “n a t i  ve pe opl e”,  a  “c ommuni ty” , a  “f ami l  y,  ban d or 
t r  ibe ”,  a  “ t  r i  be or  cl an” , a  “ t  r i  be or  ot her  gr oup” , a  “r el eva nt gr oup”  or  an
“i ndi gen ous pe opl e” . Who,  th en,  was  an “i ndi gen ous pe rso n”?  Mabo  st eer ed wel l
cl ear  of  any  de fin i t  ion of  whe re th a t  ca teg ory  be gin s and  en ds. 

Subsequent cases have done li t t le to reduce vague and verbose rhetoric to
reasonably predictable legal rules:

“Nat ive t i t le is  not t reated by the common law as a  un i t a ry  concept. The
heterogeneous laws and customs of Australia’s indigenous people … provide
its content. I t  is a relat ionship between a community of indigenous people
and the land, defined by reference to t h a t  community’s t r ad i t iona l  laws
and customs”. 8 ( I  t rus t  tha t  th i s  i s  c lear . )
The concepts of continuous occupation and retention of traditional customs

are so e las t ic  that  a  t r ia l  judge ’s  fac t - f inding discre t ion i s  v i r tua l ly  unl imi ted.
If a  “ t r ibe” ,  “community” (e tc)  seems to have petered out, continuity can be
discovered by reference to outsiders supposedly “adopted” or “incorporated” into
the original clan. There is scarcely any l im i t  to indulgent findings t h a t  the
adoption of European ways of living signifies a development, not subs tan t i a l
abandonment,  of a pre-1788 l i fes ty le .  Af ter a l l ,  this is  c iv i l  l i t igat ion, and i t  i s
only necessary to reach a plausible conclusion on the “balance of probabili t ies”.
The vaguer the law, the greater the power of the judges in charge of it.

The elast ici ty, not to say sl ipperiness, of Mabo concepts is well  i l lustrated
in the case of De Rose v.  South Australia.  The t r i a l  judge ,  O’Loughlin J, fo und
th a t  no  re le vant  co nne cti on to  l and oc cupi ed by  a  ca t t l  e st a t i  on su rvi ved , as  most 
of  the  cl a i  ma nts  had  ne ver  bo ther ed to  vi si t th e l and in  que st ion :

“Many of the Aboriginal witnesses have claimed t h a t  they have reta ined
some af f in i ty  wi th the land. However, the i r  act ions belie the i r  words.
Occasional hunting of kangaroos … stands out in isolat ion. No other
physical or spir i tual act ivi ty has taken place in the last twenty or so years.
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The claimants have lost their physical as well as their spir i tual connection,
and, because of t h a t  loss, there has been a breakdown in the
acknowledgment of the tradit ional laws and … customs. That breakdown is
fa ta l  to the i r  appl ica t ions” .
Howe ver , a  way  ro und th a t  di ff icu lty  was  fo und by  a  fu ll  Fe der a l Cou rt .  9 In 

th eir  Hon ours ’ opi ni on th eir  co ll eag ue O’ Loug hli n fo cus ed und uly  on  th e cl a i  ma nts ’
fa il ure  to  vi si t  th e ar  ea.  If  he  had  th ought  more  de epl y abo u t th e ca se,  he  woul d
hav e ar  riv ed a t   a  be tte r  und ers tan ding  of  th e vi ew ta  ken by  th e t r  adi tio nal  l aws
and  cu sto ms  of  th a t  fa il ure . I t  is , af ter  al l,  qui te  pos si ble  fo r  Abo ri gin es to 
main t a i  n th a t  co nne cti on not with s ta ndin g l ong abs enc e due  to  Eur ope an so cia l
and  wor k pr act i  ce s. The  pos si bil i t  y,  if  no t  pr obab il ity , th a t  “E urop ean so cia l
pr act i  ce s” mig h t hav e en gen dere d a  st ron g pr efe ren ce fo r  l ivi ng in  a  di ff ere nt st yl e
in  a more  co nge nial  pl ace  was  no t co nsi dere d. The  que st ion  – we must   und ers tan d –
is  no t  whe ther  cl a i  ma nts  hav e ac tual ly  l ost  th eir  co nne cti on,  but  whe ther ,
ac cor ding  to  th eir  cu rre nt st ory , th  ey th  ink  th ey hav e l ost  it .

Pe rhaps  th e Hig h Cou rt ,   if  gi ven  th e opp ort uni ty,  wil l  put  so me  ob jec t i  vit y
bac k in to th e “c onn ect ion ” co nce pt,  but  in  th e mean t ime  i t   is  di ff icu l t to  th ink  of 
any thi  ng th e Fe der a l Cou r t  ca nnot  do in  th e que st  fo r  nat iv e t i  t l e,  if  on ly i t   put s a
De Ros e min d to  it .

The  ri ght  to  ne got iat e
No country could afford to leave its land law in such disarray, so we received the
Native Ti t le  Act of 1993 .  I t  made no a t t emp t  to define “native t i t le ”  or
“Aborigine”, but it added to the confusion by inventing a “Right to Negotiate” to
which the jud ic ia l  imagina t ions had not extended. Thenceforth the mere
making of a claim over a tract of land, however vast, barred any development on
i t  wi thout  the consent of the c la imants  or the Native Tit le Tribunal, a new
bureau with a vested interest in Mabo metaphys ics .  “The r ight  [ to negot ia te ]  i s
a valuable r ight that may be exercised before the val idi ty of an accepted claim
has been determined”.10

Rapidly, t h a t  r igh t  became the most  impor t an t  and valuable aspect of
many nat ive t i t le c la ims.  However doubtful  a c la im migh t  be, and whether or
no t  i t  was ever taken to t r i a l  and  proved, i t  was a  r i gh t  t h a t  could be very
rewarding. While i t  had no immedia te va lue in areas t h a t  seemed devoid of
commercial resources, it could serve the collateral purpose of keeping grievances
in the headlines. In more prospective areas would-be developers faced these
al ternat ives: (1) Buy the claimants ’  consent with cash or kind; (2) Venture into
a slow, complex and costly legal maze; or (3) Capitulate.

In June, 2002 the chief executive of the rural lobby Agforce complained, with
a good deal of evidence to support him: “T he momen t  an ex plo ra t i  on pe rmi t   is 
gr ante d,  al most  imme dia t  el y a nat iv e t i  t l e cl a i  m is  l odge d ov er th a t  ar  ea”,  gi vi ng
th e cl a i  ma nts  “t he opp ort uni ty to  ex tor t [ si  c]  th e min ing  co mp ani es” .11

Pau l Too hey , a  jo urn alis t  no rmall y ve ry su ppor tiv e of  Abo ri gin a l pol i t  ic s,
quo ted , wit hout  di sse nt,  a l egal  sp eci ali s t   in  th e ne w and  fe r t  ile  fi el d:

“L et’ s no t  be  co nfu sed.  I t ’s  ju s t a  r i  ght  to  de lay  and  ca use humb ug.  So  th e
ot her  si de sa ys:  ‘ [Damn ] 12 i t  , l et’ s do a  de a l and  get  on  wit h i t  . … You  ju s t
hav e to  sc a t t  er se ed to  th e bl ack fel la s’  ”. 13

The  se edi ng pr oce ss be came kn own as  “c ashi ng out ”.  Fe der a l Cou r t  ju dges 
in cre ase d th e pr ess ure  to  “s ett le ” by  st res si ng th e cost ,  delay and dis rupt ion of
contested claims.
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Nevertheless the Cape York Land Council ,  as recently as November, 2004,
professed surprise and outrage a t  reports t h a t  i t  had canvassed a discreet
“cashing out”  wi th BHP Limi ted to keep “cul tura l  her i tage guides” away f rom
prospective mining areas. 14 The protest of puri ty fol lowed the original doctrine
of a leading native t i t le exponent, Mick Dodson, to  th e ef fe c t th a t  mone y co uld 
no t  be , and  ne ver  sh oul d be , a  su bst i tu te fo r  “ t  he opp ort uni ty to  ex erc ise  th e
human  ri ght s of  fr ee dom fr om di scr imin a t i  on and  eq ual ity  be fo re th e l aw”. 15 The re
is  a  sc ene  in  Gi lbe r t   and  Sul l iva n’s  ope re t t a  The  Mik ado whe re a  fa vour  is 
pur chas ed fr om Poo h-B ah, th e Empe ror ’s  Min is t  er fo r  Ev ery thi  ng El se.  The 
emol umen t  is  poc ket ed,  al bei t  wit h a  l oft y ex pres si on of  di sgus t:  “A noth er in sul t , 
and , I fe ar,  a  smal l on e!” . The  bl andi shme nts  of  “c ashi ng out ” hav e al so pr ove d
ir re sis tib le .

So me  pr oduc t s of  th e Ri  ght to  Neg oti ate  hav e be en most  a t  t rac t i  ve,  whe ther 
or  no t  th e re ci pie nt ol ig arch s di s t r  ibu ted  th e mone y fa irl y,  or  sp ent  i t   wis el y.  A
fe w exampl es  must   su ffi ce . In  Apr il , 20 03 a  de vel ope r  pai d $1 .5 mil li on to  two 
ur bani sed  “t r i  bes ” fo r  aba ndon ing  cl a i  ms  ov er th e Gol d Coa st’ s So uthpo r t  Spi t . 16 In 
a  more  re marka ble  t r  ans act i  on,  th e Ce ntur y Zi nc min e in  no rth- wes t  Que ens lan d
was  abl e to  pr oce ed on ly af ter  pr omise s by  th e co mp any  and  th e St ate  go ver nment 
to  t r  ans fer  l and,  ca sh and  be nef i t  s to ta l  li ng $9 0 mil li on,  in cl udin g $5 00, 000 fo r  a
“wo men’ s bus in ess ” ce ntr e.  In the Northern Terr i tory the Zapopan gold mining
company purchased i ts f reedom f rom a na t ive  t i t le  c la im wi th a t ransfer  of
f reehold and other mater ia l  benef i ts .  Less successful  was a group that  t r ied to
hal t  the construct ion of a major gas pipel ine in Queensland, only to have their
case for an injunction robustly dismissed by Drummond J. 17

Federal Court monopoly
Lan d l aw has  al ways  be en a  ma t t  er fo r  th e St ate s and  th eir  l ong- es tabl is hed
Sup reme  Cou r ts . But  th e Nat ive  Ti t l  e Ac t  19 93 re move d ju ris dic t i  on in  nat iv e t i  t l e
ca ses  to the recent ly-arr ived Federal  Court ,  where a major i ty of the judges had
been appointed by the federal regimes of 1983-1996. Appointments to our
t r ad i t iona l  courts usually depend on ret i rements – a relatively slow process,
which means that a government disposed to stack the bench has to stay in office
for  a cons iderable t ime.  But  i t  i s  quite dif ferent when a new Court is created
and rapidly expanded – a description uniquely applicable to the Federal Court .
In 2000 well over half of its fi f t  y ju dges  wer e app oin tee s of  on e pol i t  ic a l par ty. 

I t  was s t i l l  poss ible to ra ise Mabo in a State court by way of defence to a
prosecution. An early case of that kind is Mason v.  Tri t ton ,18 which began in New
South Wales before the Federal Court’s monopoly was established. Na t ive  t i t l e
was raised as a defence to a charge of i l legal f ishing. I t  fa i led at f i rs t  instance,
and on appeal, for  want of  any acceptable evidence. There was no High Cour t
appeal. A gentleman from the Gulf Country, Mr Yanner, fared better in 1999.
Charged with the offence of kil l ing protected crocodiles, he a rgued tha t ,  as a
par t- Abor igi ne , he  had  a  nat iv e t i  t l e whi ch ex empte d hi m fr om th e fa una
pr ote cti on l aws.  The  Que ens lan d co ur t  s wer e uni mpre sse d, but  th e Hig h Cou r t  was 
pe rsua ded th a t  hun tin g in  a moto r  bo at ,   wit h a  re fr ige rato r  to  pr ese rve  th e meat ,
was  su ffi ci ent ly  tr adi tio nal  to  en t i t  le  th e de fen ce to  su cce ed. 

Con fus ion  co nfo unde d
The h is tor ian Marc  Bloch has described history as occasional convulsions
followed by long, slow developments. But  in th i s  case the next legal convulsion
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was not long in coming. In Mabo  Brennan J indicated that Crown leases were safe
from native t i t le  c la ims, and in f raming i t s  Native Ti t le  Act the Keat ing
Government relied on the oracle. But in the dying days of December, 1996, despite
Brennan’s refusal to change his mind, i t  was revealed that  Crown leases were
vulnerable after al l .19 Wor se,  th ere  was  no  ge ner a l ru le.  If  a  de fen dant  re fus ed to 
su rre nder  or  “c ash out ”,  th e re sul t  in  ev ery  si ngl e ca se de pend ed on  i t  s own  fa cts ,
th e te rms of  th e par t i  cul a r  l ease , and  a  ju dge’ s vi ew of  th em. It  was  l egal 
unc er t a i  nty  on  st il ts. 

The “Ten Point Plan”
Fur the r  l egi sla tio n was  ne ede d to  so r t  out  th e ju dic ial ly  cr a f t  ed co nfu sio n. The 
ne w Coa li tio n go ver nment  pr oduc ed a  “T en Poi nt  Pl an” . But  pol i t  ic a l pl ans  ar  e no t
l aw. In 1997 the Senate made 217 amendments to the Bill . The government
accepted half of them, but that was not enough to secure its passage. It was not
unt i l  July, 1998 t h a t  the independent Senator Harradine “blinked”, and a
modif ied version of th e Te n Poi nt  Pl an be came l aw, as  th e Native T i t l e
Amendment Act 1998. The superstructure erected on Mabo and the 1993 Act by
federal  courts and the Nat ive Ti t le  Tr ibunal  was already so obscure t h a t  the
amendments ran to 350 pages!

But they did slow the traff ic. Claims became harder to lodge, because more
supporting information was required. Grants of leases made in 1994-1996, in the
Mabo- induced belief that Crown leases extinguished native t i t le, were validated.
The Right  to Negot ia te no longer applied to claims over town and city a reas ,
where some of the sill iest, headline-seeking claims had been made. “Low impact”
explorat ion for minerals could be exempted. I t  was dec lared tha t  commerc ia l ,
res ident ia l  and community purpose leases,  and agricul tural  and pastoral  leases
conferring exclusive possession, extinguished any native t i t le  t h a t  would
otherwise affect them. Nat ive t i t le  was subjected to general r ights to water ,
f ish resources and airspace. “Scheduled interests” notif ied by S ta tes  and
Territories as exclusive possession tenures were given protection. But a six-year
deadline for new claims did not survive the Senate.

Compulsory acquis i t ions remained subject to the Right to Negotiate, while
r igh ts  to compensat ion,  s ta tutory access r ights ,  and arguments t h a t  cer ta in
leases do not confer exclusive possession, still leave plenty of room for litigation,
as the plethora of  subsequent law reports indicates. The “e las t ic i ty”  of Mabo
metaphysics, exemplified above, should not be underestimated. The immunity of
some “scheduled interests” may also be open to question. Sett lements and
“cashing out” were formal ised in provisions for “Indigenous Land Use
Agreements” .  In certain cases the States were permit ted to make arrangements
in lieu of the R igh t  to Negotiate, but l i t t le  use has been made of those
provisions.

In a comic sequel to the 1998 Act, a gentleman named Nu lya r imma
commanded the ACT authori t ies to arrest  the Pr ime Minis ter ,  the Deputy Pr ime
Min is te r  and two other members of federal Par l iament ,  and to charge them
with genocide for support ing changes to the Native Ti t le  Act  1993.20 When no
warrants were forthcoming, the pursuer asked the ACT Supreme Court to order
the police to act .  After a very long and polite judgment the judge found the
proceedings to be “essentially misconceived”.

Mr  Nulyar imma then appealed to three judges of the Federal Court –
Wilcox, Whi t lam and Merkel JJ. They reluctantly dismissed the appeal; the
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composi t ion of the court emphasises the impossibi l i ty of allowing it . However,
the i r  Honours took the opportunity to wri te long and g ra tu i tous  essays on
internat ional law and history, when a page or two of pert inent law would and
should have sufficed. In native t i t le cases,  however f l imsy they may be, many
judges are either delighted, or feel obliged, to make elaborate displays of
compassion and enlightened thought rarely bestowed on other disappointed
l i t i gan t s .

Putting Mabo into practice
The f i r s t  few t i t les  did not have to be proved. As we have seen, commercia l
considerations are one inducement to “sett le”. Another is the tempta t ion for
governments to avoid controversy and win modish Brownie points by conceding
claims over Crown land. Pol i t ic ians are ever ready to spend public money for
polit ical advantage, however fleeting, so why not public lands? Pol i t ica l ly and
economically this process is easiest where no prospect of economic return seems
to exist. Of course that can change in future, but polit icians’ views of the future
are usual ly myopic.  A t ract  of Crown land may seem a smal l  price to pay for
peace and the approval of native t i t le enthusiasts.

In December, 1997 the Federal Court rubber-stamped an agreement between
the Queensland government and thir teen Aboriginal groups wi th respect to
110,000 hectares a t  Hopevale, on Cape York. This was the f i r s t  native t i t l e
agreement in Aust ra l ia ,  but  i t  involved a d is t inc t ion wi thout  much difference,
because the land was already in trust for Aborigines under State law. There were
exemptions for exis t ing mining operat ions,  and mineral  r ights remained in the
Crown. In mid-2002 Noel Pearson’s brother, Gerhard, was s t i l l  unsure of the
precise arrangements at Hopevale:

“T he l awyer s and  go ver nment  wer e so  ke en on  ge t t i  ng an agr ee me nt and 
su bse quen t  pr omoti on [ i.e . pol i t  ic a l kud os]  th a t  th ey pus hed pe opl e in to
so me thi  ng th a t  th e co mmu nit y is  [ s t i  ll ]  t r  yi ng to  unr ave l” .
The next native t i t le  also resulted from a consent order. I t  covered 12

hectares of Crown land at Crescent Head, on the north coast of New South Wales.
The agreement was approved by the Federal Court in April, 1997. The Federal
Court ’s formal approval took a lmost  an hour as Lockhart J, in a thespian
process  tha t  was  l a te r  imi ta ted in  places much more expensive fo r  a  j ud i c i a l
entourage to reach, invi ted  sixty Dunghutt i  people to the front of the crowded
courtroom to “bet ter  share the his tor ic  day”. A few hours l a te r  the  l and was
compulsorily acquired for a housing development, upon a down payment of
$800,000 and a good deal more to follow.

In September, 1998 the High Court confirmed t h a t  a grant  of freehold
ext inguishes nat ive t i t le . 21 This was one of the few points that had seemed clear
since 1992, but so great was post-Wik uncer ta inty that  a contested case was run
through to comfort nervous landowners.

Some settlements do not concede tit le in the sense of exclusive occupation,
use and enjoyment. Lesser rights of access may be involved. For example, in 1998
the Federal Court rubber-stamped an agreement between the Queensland
government, graz iers  Alan and Karen Pedersen, and the Yalanj i  t r ibe over a
pas tora l  lease of 25,000 hectares a t  M t  Carbine, about 300 kilometres f rom
Cairns. I t had taken three years to negotiate.

In return for a better class of lease, the Pedersens recognised the Yalanj is ’
r i gh t  to   oc cupy  abo u t 1 pe r  ce nt of  th e pr oper ty and  to  ca mp , fi sh,  hun t  and 
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pr ote c t sa cr ed si te s el se wher e. (T he se t t l  eme nt may wel l hav e be en more  ex pens iv e
if  a min ing  co mp any  had  be en in vol ve d.)  Thr ee ye ars  l ater  no ne of  th e “ t  radi t i  onal 
own ers ” had  re tur ned to  ex erc ise  th e ch eri she d r i ght s.  Di sco urag ed by  th is l ack of 
in ter es t , Der r i  ck Ol ive r  of  th e Cap e Yor k Lan d Cou nci l a t  t r i  but ed i t   to  th e
pr ess ure s of  mode rn l ife , pov er ty and  su bst ance  abu se,  add ing  th is ca ndid  but 
de cid edl y impo li t i  c co mme nt: 

“T o pe opl e who ar  e si t t  ing  in  bar s or  doi ng dr ugs th a t  l and woul d be  th ree 
and  a  hal f hou rs out  of  th eir  l ife . The  har des t  par t  is  in st i  ll in g in  yo ung
pe opl e th e de sir e to  ru n wit h [ nat i  ve  ti t l e]” .22

The  Pe ders ens , who fo und th e l ong- run nin g di sput e an “a bsol ut  e min efi el d”,  to ld
jo urn ali sts  th a t  th ey ne ver  re all y ex pect ed membe rs of  th e t r  ibe  to se ek ac ces s, 
al tho ugh i t   woul d t a  ke ju s t a  pho ne ca ll  to  do so .

In  Ju ne,  20 02 a  Mrs  Mobb s of  “G owri e” st a t i  on,  ne a r  Cha rle vi ll e,  af ter  wai tin g
fi ve  ye ars  fo r  a  cl a i  m ov er he r  pr oper ty to  pr oce ed,  re vea le d a  si mil a r  ex peri en ce. 
She  sa id th a t  fo r  a t   l east  twe lv e ye ars  no  Abo ri gin e ev er so ught  to  en ter  he r
pr oper ty fo r  any  pur pos e. Pe rhaps  sh e and  th e no mi nal  cl a i  ma nts , l ike  th e
Pe ders ens , wer e si mply  ca ught  up in  a  se arc h fo r  a  ra iso n d’ et  re by  on e of  th e
in numer abl e Abo ri gin a l co rpor a t i  ons .

The Hindmarsh Br idge a f fa i r  demonstrated t h a t  even freehold land was
and is liable to be “frozen” by ministerial decree under the Abo ri gin al and  Tor re s
S t  rai t  Is la nder  Her i t  age Pr ote cti on Ac t . Af ter  a  gr eat  de a l of  ex pens iv e to -i ng and 
fr o- ing  th e fe der a l Gov er nment  and Oppo si tio n par t i  es co mb ine d to  ex cis e th a t
ar  ea fr om th e ope ra t  ion  of  th e Ac t . In  Kar tin yer i v.  Common weal t h  th e Hig h Cou r t
al lo wed th a t  l egi sla tio n to  pas s,  re je cti ng th e ar gumen t th at ,   on ce sp eci a l be nef i t  s
ar  e co nfe rre d on  a par t i  cul a r  ra ce,  th ey ca n ne ver  be  re duce d or  ta ken away .23

At  th e en d of  19 98,  th e Nat ive  Ti t l e Tr ibun a l pub li she d a  Five Year
Retrospec t ive  recording that 879 claims had been lodged, and 1,349 agreements
made, most ly for minor r ights .  There had been just  four “determinat ions” ,  and
none was the result of a fully contested case.

So numerous are the cases (reported and unreported) that one is forced to
be selective. In 1999 a claim to exclusive possession of numerous town s i tes  in
Alice Springs failed, although limited rights of access were granted over some of
them. 24 Soon a f te rwards  a  c la im by the Larrakia people on the Cox Peninsula
near Darwin succeeded, but that was under the Northern Terr i tory Act of 1976,
not under the Mabo  banner. Even so:

“Darwin folk [wondered] how i t  is t h a t  people they grew up wi th have
suddenly become Aborigines when before they were ju s t  Darwinites like
everyone else … Wil l th e majo r i ty of  Lar rak ia,  who l ive  in  hou ses , wat ch TV
and  sp eak on ly Eng li sh no w cr oss  th e har bour  to  dr ess  in  l ap-l aps  and  dan ce
in  oc hre  pai nt?  In  Dar win th ere  is  a  wid el y he ld vi ew th a t  th ese  pe opl e ne ver 
wer e re a l Abo ri gin es” .25

Claims under the Northern Terr i tory Act  have rare ly i f  ever fa i led, and nearly
half of the Terri tory is now Aboriginal trust land.

In legal theory the “stolen children” cases are quite d i s t inc t  from land
cla ims,  but  they are a mani fes ta t ion of  the same pol i t ica l  movement .  The f i rs t
case was decided in 1999 – Will iams v.  Minis ter ,  Aboriginal  Land Rights  Act ,  in
the Supreme Court of New South Wales. The claim for damages fai led when the
plaint i f f  admit ted that her mother voluntar i ly made her a State ward. The NSW
Court of Appeal and the High Court upheld the decision of the trial judge.

In 2000 greater resources were devoted to Cubillo and Gunner v. The
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Commonwealth ,  in the Federal Court. After a trial lasting 94  day s,  ju dgmen t  was 
gi ven  in  fa vour  of  th e Common weal th.  O’ Loug hli n J ob ser ved :

“I do not think that the evidence of ei ther Mrs  Cubillo or Mr Gunner was
deliberately untruthful but . . .  I am concerned that they have unconsciously
engaged in exercises of reconstruction, based not on what they knew at the
time, but on what they have convinced themselves must have happened, or
what others may have told them”.
An app eal  was  di smis sed . Oth er uns ucc ess ful  ca ses  wer e br ough t  in  NSW by 

Ju dy St ubbs  and  Val er ie Li now.  Howe ver , th e re sul ts  of  th ese  ca ses , and  th e re aso ns
fo r  th eir  fa il ure , do no t app ear to  hav e af fec te d th e cr edi t  of  th e move ment .

In Rubibi  Community v. Western Austral ia , 26 a  l im i t ed  r ight of access to
land near Broome for ceremonial purposes was recognised, again by consent. The
area was already an Aboriginal reserve. In a remote pa r t  of the Northern
Terr i tory, an occupational t i t le was recognised over a “phantom” town si te that
was surveyed in the late 1800s but then pract ical ly ignored. 27 In the absence of
competing interests this claim met l i t t le resistance. The  sa me  app li es to  Wes ter n
Aus t ra  li a’s  co nce ssi on of  de ser t  l ands  to  th e “S pin ife x  Pe opl e” in  Nov embe r, 20 00. 
In  th a t  ca se th e ru bber st amp co uld  hav e be en wie ld ed in  co ur t   of fi ces  in 
Mel bour ne,  Sy dney  or  Pe rth,  but  Bl ack C J to ok th e opp ort uni ty fo r  el abo ra t  e
sy mbol ism,  ve ntu rin g in to th e de ser t  to  make  th e co nse nt or der , as  he  sa t  in  th e
sa nd in  hi s co ur t   ro bes  wit h l ocal  el der s: 

“I th ought  i t   woul d he lp me in  my und ers tan ding  of  th ing s … We had  th is
won derf ul  ex peri en ce of  si t t  ing  und er a  t r  ee fo r  so me  co nsi der abl e t i  me and 
th ey wer e te achi ng me so me  wor ds.  It  was  a won derf ul  co mmu nic a t i  on” .28

The  St ate  re ser ve d ri ght s to  al l min eral s,  pe tro leu m and  wat er. 
Bl ack C J was  of f aga in in  Ju ne,  20 01,  he a r t  on  sl ee ve,  whe n he  and  hi s

en tour age  fl ew fr om Mel bour ne to  Cap e Yor k to  ra t i f  y a  co nce ssi on to  th e Kaur are g
pe opl e. Kne el ing  be for e th e el der s in  a  “h ighl y emot io nal  ce remo ny” , he  de cl are d
th a t  “i t  was  l ike  be ing  in vi ted in to a  ch urch  or  sa nct uary ”. 29 Tha t  was  no t  th e
Fe der a l Cou rt ’ s l a s t ex pens iv e pub li cit y ex erc ise . In  20 04 ano the r  membe r  of  th e
Cou r t  ca rr i  ed th e ru bber  st amp to  so me  Tor re s St ra i  t  is la nds th a t  wer e han ded
ov er by  th e Que ens lan d go ver nment .

Se rio us co nte sts 
The f i r s t  seriously contested ma t t e r s  to be f inal ised were: (1) Yarmirr  v.
Northern Terri tory ( the Croker Island Case) ;  (2) Ward v.  Western Australia ; and
(3) Yorta Yorta.  In every case the primary judgment was delivered in 1998, and
the High Court’s decision was handed down in 2002.

Yarmirr  was a bid to take Mabo offshore so as to gain exclusive rights over
par t  o f  the Arafura Sea .  Judg e and  en tour age  ca mp ed on  Cr oker  Is la nd to  he a r
th e Abo ri gin a l wit nes se s; sp eci al  ar  rang emen t s fo r  cl a i  ma nts  ar  e co mmo n in  th is
cl ass  of  l i t i  gat  ion . But , af ter  a l ong and  co stl y t r  ial , th e awar d was  l im i t  ed to  th e
pr ote cti on of  ob jec t s and  pl ace s of  “c ult ura l si gni fi canc e”  and  a  no n-e xcl usi ve
ri ght  to  hun t  and  fi sh fo r  no n-c ommerc ial  pur pos es.  So  th e p la in t i f f s  have the
same rights to sail and fish there as the rest of us, no more, no less.

The judgment of Lee J in Ward v. Western Austral ia  was delivered in
November, 1998. The Kimberley Land Council sponsored a claim to 7,900 square
kilometres of the S ta te ’ s  north-west, including Lake Argyle mine, the Ord
i r r iga t ion  a rea  and par t s  o f  th  e Nor the rn Te rr i  tor y’ s Kee p Ri  ver  Nat ion a l Par k. 
Le e gr ante d th e whol e cl a i  m,  in cl udin g r i  ght s to  al l nat ura l re sou rce s in  th e va s t
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ar  ea co nce rne d. But  in  Marc h, 20 00 hi s awar d was  se ver el y cu r t a i  le d by  a  2- 1
majo r i ty of  hi s own  Fe der a l Cou rt ,   whi ch he ld th a t  mode rn l and us es on  th e Ord 
Ri  ver  and  in  th e Ar gyl e min e wer e “c ompl ete ly  in con sis ten t  wit h th e co nti nue d
en joy ment  of  nat iv e t i  t l e”.  Any  t r  adi tio nal  t i  t l e to  min eral s (o the r  th an su rfa ce
oc hre ) was  ex tin gui shed  by  l egi sla tio n l ong be for e Mabo  was  ev er he a rd of . Nat ive 
t i  t l e ov er so me  re mote  ar  eas and  l im i t  ed ac ces s r i  ght s to  so me  pas tor a l l ease s
wer e al lo wed to  st and,  but  no t  on  pr oper t i  es whe re Cr own l ess ees  had  en cl ose d or 
ot her wise  impr ove d th eir  l and.  The  cr eat ion  of  re ser ve s, su ch as  Nat ion a l Par ks, 
al so ex tin gui shed  nat iv e t i  t l e. 

An app eal  to  th e Hig h Cou r t  yi el ded no thi  ng but  fu r th er l egal  co sts  ch arge d
to  th e ta xpaye rs ’ ac coun t.  Ward  oc cupi ed 83  day s in  th e Fe der a l Cou r t  and  15  day s
in  th e Hig h Cou rt ,   whe re most  app ell ant s ar  e fo r tu nate  to  be  gr ante d a  day  or 
two . McHug h J co ncl ude d th a t  Mabo  t i  t l e ca n “h ardl y be  de scr ibe d as 
sa t is fac tor y”,  and  th a t  i t   is  “a  sy ste m  th a t  is  co stl y and  t i  me co nsumi ng” , in 
whi ch “ t  he ch ief  be nef ic iar i  es  ar  e th e l egal  re pre sen t a t  ive s of  th e par t i  es” . As  a
co nse nti ng ju dge in  Mabo  i t  se lf,  hi s Hon our was  und ers tan dabl y a  di sapp oin ted
man.  The  Aus tra li an’ s l egal  co rre spo nden t  had  th e fi nal  wor d:

“[ So]  en ds th e so ci al  and  l egal  adv ent ure  be gun by  Ju dge Mal  col m  Le e . ..  4
ye ars  ago ”. 
In  th e l ight  of  Ward ,  al l th a t  se ems l eft  of  Wik  is  th e pr opos i t i  on th a t  a

pas tor a l l ease  may fa il  to  ex tin gui sh nat iv e t i  t l e if  i t  s te rms ar  e ve ry si mil a r  to 
th ose  of  th e ol d,  no n-e xcl us ive  Que ens lan d te nur es th a t  wer e in vol ve d in  th a t  ca se. 
In  Wik  i t  se lf th ere  was  an ut ter ly  unr eal is tic  re qui reme nt of  a  l egi sla tiv e in ten t i  on
to  ex tin gui sh nat iv e t i  t l e,  al tho ugh th e re le vant  l aws wer e en act ed,  and  th e l ease s
gr ante d,  many  ye ars  be for e Mabo  was  he a rd of . By co ntr as t  , th e ju dgmen t s in 
Ward  as k th e more  re aso nabl e,  ob jec t i  ve que st ion : “Do es th e su bje c t l ease  in  fa c t
gi ve ex clu siv e pos se ssi on? ” If  so , nat iv e t i  t l e is  out  of  th e que st ion .

If Ward and Yarmirr  can fair ly be called fai lures, Yorta Yorta was a
d i sas te r .  Af ter  an in ter mina ble  he ar i  ng th e tr ial  ju dge (Ol ne y J)  gav e ju dgmen t  on 
9 Dec embe r,  19 98,  on e mont h af ter  th e pr imary  ju dgmen t  in  Ward .  The  Yor t a
Yor tas   cl a i  me d 18 00 sq uare  ki lo me tre s st radd li ng th e Vi cto r ia  – New So u th Wal es
bo rder .  But th is  t ime the land was too valuable,  and the numerous defendants
too ser ious in their  opposi t ion, to permit  a governmental  cave-in of the so r t
that occurred in other cases, including Mabo i tsel f  (so far as the Commonwealth
was concerned). Active defendants included the States of New South Wales and
Victor ia and the Murr ay- Dar lin g Bas in Commi ssi on.

Ul t imate ly the t r i a l  judge had to cope wi th 11 ,60 0 pag es of  t r  ans cri p t
re cor din g th e ev ide nce  of  ov er 20 0 wit nes se s. Thi s t i  me,  as  fa te woul d hav e i t  , the 
cl a i  ma nts ’ “o ral  hi sto ry” , a  sp eci es of  ev ide nce  th a t  is  us uall y ve ry di ff icu l t to 
ch eck , had to contend wi th a  formidable  document .  I t  was a pet i t ion by the
plaintiffs ’ forebears to the Governor of New South Wales, as long ago as 1881,
declaring that their old way of l ife was extinct, and seeking an ordinary grant of
land where they could settle down and live in the European way. And there were
other di f f icul t ies for the plaint i f fs :

“Two se nio r  membe rs of  th e cl a i  ma nt gr oup wer e ca ught  out  te ll ing 
de li ber a te l ies  … Ev ide nce  bas ed upo n or a l t r  adi tio n … doe s no t  gai n in 
st ren gth  or  cr edi t  th roug h embe ll is hment  by  th e re ci pie nts of  th e t r  adi tio n,
and  fo r  th is re aso n th e te s t i  mony  of  se ver al  of  th e more  ar  tic ula te yo unge r
wit nes se s has  no t as sis ted  th e app l ica nt’ s ca se” .
Or less ornately: “The problem wi th oral history is t h a t  i t  is also a
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wonderful quarry for the creative and the fraudulent”. 30

Ju st i  ce  Ol ney  was  no t  so  re ady as  so me  of  hi s co ll eag ues to  swa ll ow th e
ev ide nce  of  ant hro pol ogi sts  whol e: 

“ In preparat ion for this c la im [Mr Hagen] spent 5 weeks working with the
appl icants .  In evidence he conceded t h a t  his active par t i c ipa t ion  in the
conduct of the proceedings indicates a close associat ion wi th the
applicants, and perhaps a degree of part isanship on his part” .
Ol ney  was  co urag eous ly  unsentimental about “sh ell  midd ens  and  sc ar r  ed

t r  ees  … de scr ibe d by  a numb er of  wit nes se s as  sa cre d”: 
“ [S ]hel l  middens … are nothing more than accumulat ions of the remains of
shellfish frequently found on the banks of rivers. Trees from which bark has
been removed to make canoes or other objects … were also treated as sacred
by some and as signif icant by others … many are protected under heri tage
legislation, but there is no evidence to suggest t h a t  they were of any
significance to the original inhab i tan t s  other than for the i r  u t i l i t a r i a n
value, nor t h a t  any t r ad i t iona l  law or custom required them to be
preserved”.
The Full Court of the Federal Court (Black C J dissenting on “ sp i r i t ua l ”

grounds) dismissed an appeal from Olney’s judgment, and the High Cour t  d id
the same. The  di sapp oin ted l i t i  gan ts,  th eir  pr omote rs and  su ppor ter s pr omptl y
ac cuse d th e co ur t  s of  “g eno cid e”.  Professor  Bar t le t t ,  an academic protagonis t  of
native t i t le ,  be mo ans  th e fa c t th a t  in  Yor t a th e co ur t  s pr efe rre d th e wri t t  en
admi ssi on in  18 81,  th e di ar i  es of  a  19 th Ce ntur y gr azi  er name d Cur r,  and  ot her 
doc umen tary  ev ide nce , to  “a bori gi nal  t r  adi tio n”. 31 Bar tl ett  ev ide ntl y l acks  a
pr act i  cal  l awyer ’s  app rec i a t  ion  of  ma t t  ers  go ing  to  cr edi t .  He doe s not  co nsi der 
th e fl ex ibi li ty of  “o ral  hi sto ry”  und er th e in fl uen ce of  wit nes se s’ imme dia t  e
in ter es ts,  or  th e fa c t th a t  th e doc umen t-mak ers  of  th e 19 th Ce ntur y made  th eir 
co nte mp ora ry no tes  una ff ect ed by  th e mode rn pol i t  ic s of  abo ri gin a l se para t is m .

For several  years af ter Wik considerable insecurity was felt by holders of
Western Lands leases in New South Wales. But eventually, in Wil so n v.  And ers on, 32

th e Hig h Cou r t  de cid ed th a t  Cr own l ease s of  th a t  ty pe do pr evai l ov er nat iv e t i  t l e. 
Two recent cases are Lawson v .  Minis ter  ass i s t ing  the  Minis ter  for  Natural

Resources (Lands) 33 and Lardil  Peoples v. S ta t e  of Queensland.34 The Lawson
claim fai led because the land in quest ion had been acquired by the New South
Wales government for public works on the Murray-Dar l ing r iver system. In the
Lardil  Peoples  case the c la imants  fai led to secure exclusive r igh ts  over the
Wellesley Islands in the Gulf of Carpentar ia .  They were lef t  with non-exclusive,
non-commercial f i sh ing r ights ,  and r igh ts  to draw fresh water from springs,
and to v is i t  sacred si tes. A s im i l a r  conclusion was reached in Gumana v.
Northern Terri tory, 35 al though the plaint i f fs in that case were already owners of
the adjacent land under the 1976 Northern Territory land rights legislation.

To the end of 2002 a l l  awards of native t i t l e ,  apa r t  from one in Western
Aus t ra l i a ,  were made by consent, and in many of those cases the r i gh t s
recognised were less than exclusive occupation. (An example is the Shoa lwater
Bay Agreement (1996) which permits hunting for dugong on a mil i tary reserve.)
Nevertheless,  the extraordinari ly vague and complex s tate of the law had by
then consumed many hundreds of mill ions of dollars, a great  deal of social
harmony, and incalculable legal resources. By mid-2002 the Nativ e Ti t l e Tr ibuna l
al one  had  sp ent  more  th an $1 50 mil li on si nce  i t   was  es tab li shed  in  19 94. 36 The
Commonwealth set aside $120 mill ion for native t i t le  ma t t e r s  in ju s t  one
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f inancial year, 2002-03. In  20 03 Que ens lan d aba ndon ed i t  s own  nat iv e t i  t l e
l egi sla tio n and  han ded the  pr obl ems bac k to  th e fe der a l t r  ibu nal , l eavi ng th ree 
qua si- ju dic ial  re ci pie nts of  St  ate  go ver nment  pat  ron age on  l ife  te nur e, sa lar ies 
to ta l  li ng $6 75, 000 pe r ann um, and  ve ry l i t t  le  to  do. 

By th e en d of  20 03 th ere  wer e twe nty  “ t  i t  les  by  co nse nt” , in cl uding  ei ght  on 
Tor re s St ra i  t  is la nds,  co ur t  esy  of  th e Que ens lan d go ver nment , and  two  smal l ar  eas
in  New So u th Wal es.  Most  of  th em wer e su bje c t to  min ing  and  ot her  pr ero gat i  ve s
of  th e Cr own,  co mmo n l aw ri ght s of  th e pub li c,  and  r i  ght s of  ac ces s fo r  S t a t e  and
local au thor i ty  employees. 37 No Mabo  t i  t l e had  be en es tab li shed  in  So u th
Aus t ra  li a , Tas mani a or  Vi cto r ia .

Native t i t les  (exclusive or non-exclusive) are not to be confused w i th
monetary payments or other arrangements entered into by pr ivate in teres ts
under pressure of the R igh t  to Negotiate, such as the St r iker Resources
Agreement (WA, August, 1997 – compensation for mineral explorat ion), the
Redland Shire-Quandamooka Agreement (Queensland 1997 – a mere promise to
continue negotiat ions about claims on North Stradbroke Is land), and the Cable
Sands Agreement for beach mining in Western Australia (2001). 38

But despite the modest achievements of the Mabo doctrine (consumption of
publ ic funds aside) ef forts are made from t ime to t ime to keep i t ,  and the now
seldom heard-of Native Tit le Tribunal, in the media.  During the Western
Austra l ian State e lect ion las t  February, when the Opposi t ion part ies made an
i l l - fa ted promise to channel water f rom the Kimberleys to Perth, Fred Chaney,
Deputy President of the Native Tit le Tribunal and co-chairman of Reconcil iat ion
Aus t ra l i a ,  i ssued a warning t h a t  any such plan would have to contend w i th
many nat ive t i t le c la ims along the way. (Incidental ly ,  the est imated cost of the
visionary channel was rather less than two years’ sustenance for ATSIC.)

Disillusionment
Despite the devoted efforts of anthropological witnesses and some federal
judges, and the dazzling versati l i ty of cases such as De Rose v .  South Austral ia ,
the returns from Mabo  pale in comparison with the vast amounts of money and
social energy expended on the cause. It would be interesting, albeit depressing,
to know the true size of the bil l for the Brennan-Deane experiment – the cost of
all the lawyers, media tors ,  cul tura l  advisers, anthropologists ,  t ravel l ing
allowances, court resources and so on, but i t  is unlikely that  we shal l  ever be
told.  At the t ime of wri t ing ( la te March, 2005) there are almost 500 nat ive t i t le
cases l isted in the Federal Court section of the AUSTLII website. Some are short
procedural matters,  others are inter im (non-f inal) hearings, but i t  can safely be
said that few of them were run on a shoestring budget.

Now, a f ter  a l l  the exc i tement and expense,  a real isat ion is  growing t h a t
Mabo was not such a wonderful creat ion af ter  a l l .  Professor Bar t le t t  opens a
chapter of  his  text  wi th the gloomy prognost icat ion:  “Retreat ing f rom Mabo –
Frozen R igh t s  and Judic ia l  Denial of Equal i ty” . 39 Noel Pearson has spoken
despairingly of internecine quarrels over “the scraps of native t i t l e ” , 40 recall ing
not only internecine s t r i fe  a t  Hopevale, but also the history of Wellington
Common in central-west New South Wales, the very f irst Mabo  claim. There, in
November, 2001, af ter eight years of disputat ion and negotiat ion, an agreement
seemed to have been reached. Then a new group of claimants intervened, and it
was back to the drawing board.



118

Expressions of disappointment have gradually become plainer and stronger.
In  Marc h, 20 02 Rod  Town ey,  ch a i r  ma n of  th e NSW Lan d Cou nci l,  pr onou nce d nat iv e
t i  t l e a  “d isa ste r”.  “Ou r  pe opl e ar  e be ing  pr omise d l ots  of  l and and  l ots  of  mone y
and  I kn ow th a t  wil l  ne ver  hap pen … We ar  e be tte r  of f buy in g [ i t ]   or  cl a i  mi ng
va cant  l and und er our  St ate  Ac t”,  whi ch de li ver ed 76 ,20 0 he ctar es  to  Abo ri gin es in 
ni net een  ye ars . Town ey re cog nis ed th a t   agr ee me nts  ar  isi ng out  of  nat iv e t i  t l e
cl a i  ms  of ten  fa ll  sh ort  of  re cog nis ing  nat iv e t i  t l e:  “I nde ed” , he  de cla red , “s ome go  a
l ong way  to  av oid i t  ”,  and  th e on ly win ner s ar  e “l awye rs  and  ant hro pol ogi sts ”. 41

A fe w mont hs l ater  Se nato r  Ri  dgway , a  fo rmer  l and co unci l of fi cer , de scr ibe d
nat iv e t i  t l e,  in  th e Mabo  se nse ,  as  a  “s pec tac ular  fa il ure ”.42 I t  was  be comi ng qui te 
cl ear  th a t  pr e-Mabo  l egi sla tio n,  wit h th e Lan d Ac quis i t  ion  Fun d, pr ovi ded si mple r, 
be tte r  and  more  ce r t a  in ac ces s to  l and th an th e mean der ing  ju dic ial  pr oce ss. 
Jo urn ali sts  who had  ex tol le d Mabo  jo ine d th e ch orus :

“T he re ali ty  is  th a t  unl es s yo u ar e an Abo ri gin e l ivi ng in  th e re mote s t par t s of 
th e co untr y [ Mabo ]  was  ne ver  go ing  to  gi ve yo u much . The  Spi ni fex  pe opl e won 
t i  t l e [ in Wes ter n Aus t ra  li a ]  be caus e th ere  wer e fe w co mp eti ng in ter es t s . .. 
El sewh ere  nat iv e t i  t l e mean s l i t t  le  more  th an be ing  abl e to  pus h ope n th e
gat e of  a ca t t l  e st a t i  on and  vi si t co untr y” .43

By 20 02 Dav id So lomon , of  Bri sb ane’ s Cou rie r Mail  ,  was  re si gned  to  th e fa cts 
th a t  “ t  he Mabo  de cis ion  wil l  pr ovi de be nef i t  s fo r  re lat  iv ely  fe w Abo ri gin a l pe opl e”, 
and  th a t  su ch be nef i t  s as  th ere  ar  e woul d be  “p oli t i  cal  and  ps ycho lo gic al,  no t
ec ono mi c” .44 But  pe rhaps  th is und ere st i  mate s th e Ri ght to  Neg oti ate .

Pe ter  Sut ton , a  di s t i  ngu ish ed and  si ngu lar ly impa r t i  al  ant hro pol ogi st, 
re fl ect s th a t  if  th e sc hool  of  “Nu gge t ” Coo mbs,  Bre nna n and  Dea ne wer e r i  ght ,
Abo ri gin es wit h l and ri ght s woul d be  di s t i  nct ly  be tte r  of f th an th eir  Mabo -l ess 
br eth ren . But  as  he  se es i t  , th e ve ry opp osi te is  t r  ue ; in  hi s vi ew l and ri ght s
di vor ced  fr om empl oy me nt and  ed ucat ion  ar e “a  hol l ow pr omise ”. 45 Nea rl y hal f th e
Nor the rn Te rr i  tor y was  in  Abo ri gin a l han ds whe n th e l ocal  par li ament ar i  an Jo hn
Ah Ki t  admi tte d: “I t  is  al most  impo ssi bl e to  fi nd a  fu nct ion ing  Abo rig ina l
co mmu nit y [ here ]” .46

In January, 2005 Warren Mundine, a member of the new National Indigenous
Council ,  roundly declared that inal ienable communal t i t le means “sweet bugger
all” to the nominal beneficiaries. 47 Increasing urbanisation, defying the theory of
separa t i sm,  prevents most  people of Aboriginal descent from mounting a
credible c la im, i f  they are interested in doing so. The most  recent
Commonwealth census reveals a r is ing tendency for Aborigines to live in urban
ra ther  than remote areas.  Since the census before the las t  was taken, the
Aboriginal population of Coffs Harbour has increased by 30 per cent,
Queanbeyan’s by 23 per cent, Roma’s by 23 per cent, Brisbane’s by 28 per cent,
while there was a fall of 7 per cent at Tennant Creek. 48

In  th e Fe der a l Cou rt ,   to o, th e no vel ty  is  wea rin g of f.  In  Dec embe r,  20 04 i t  
co mp lai ned  th a t  unr eal is tic  nat iv e t i  t l e cl a i  ms  wer e cl ogg ing  i t  s l is t  s,  and  i t  
adv is ed hop efu l pl ain t i f  fs  to  se t t l  e fo r  l ess  th an ex clu siv e pos se ssi on.  At  th e sa me 
t i  me i t   ob ser ved  – se emin gly  una ware  of  what  th is sa ys abo u t nat iv e t i  t l e
l i t i  gat  ion  – th a t  de fen dant s us uall y ob t a i  n th eir  ant hro pol ogi cal  ev ide nce  (wh en
th ey ca n ge t  any ) fr om ex pert s who ar  e ne a r  th e en d of  th eir  ca ree rs,  and  so  ar  e
l ess  concerned “that their abil i ty to do future work for applicant groups may be
precluded because they have worked for a respondent”. 49

The symbiotic relat ionship of native t i t l e  c l a iman t s  and anthropologis ts
was considered in a paper presented to this Society several years ago. 50 Some of
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the judges are now aware of it :
“[O]n occasions the evidence has more the ring of a convinced advocate than
dispassionate professional … There is an obvious risk that the involvement
of the ‘expert’ in the preparat ion [of the case] will a t  least af fect the
weight [of] the evidence given … [if not its] admissibil i ty”. 51

As the appeal of Mabo t i t le faded, so too did support for the dysfunct ional
Aboriginal and Torres Strai t  Is landers Commission (ATSIC), whose f i f teen years
of l i fe cost more than $1 bi l l ion per annum. But i ts habits died hard. In 2004 i t
al located $85,000 of public funds to Cha i rman Clark’s personal legal fees. In
February this year i t decided to mortgage property in aid of a bankrupt housing
corporation in Queensland, headed by a daughter of sometime Deputy
Cha i rman,  Ray Robinson.  At  the same t ime i t  embarked on an asse t - s t r ipping
exercise while a Senate inquiry kept i t  on l i fe support ,  with salar ies running at
about $65,000 per week. A few weeks ago the Senate relented and passed the
abolit ion bill. Subject to payment of another four months’ sa lar ies  to i t s
eighteen commissioners, ATSIC is no more.

A new beginning?
Two ye ars  af ter  nat iv e t i  t l e was  cr eat ed a  pe rci pie nt cr i t  ic de scr ibe d i t   as  “ t  oo
wea k a  fo rm  of  te nur e fo r  many  of  th e ne eds  of  pr esen t  day  Abo ri gin es,  whi ch
woul d be  be tte r  se rve d by  a  st ron ger  fo rm  of  pr opri et ary in ter es t”. 52 To ano the r
wri te r  i t   is  “r emin isc ent  of  Aus t ra  li a’s  on ly ot her  Uto pia n ex peri ment  – Wil li a m
Lan e’ s ve ntu re in  Par agua y. … wit h mis era ble  co nse quen ces  fo r  th ose  i t   was  mean t
to  be nef i t  ”.53 As  Al exan der  So lzh eni tsy n to ld hi s So vie t  mas t  ers  th i r t  y ye ars  ago :
“T here  ca n be  no  in depe nde nt ci t i  zen  wit hout  pr iva te pr oper ty” . The adage:
“Everyone’s business, no one’s business” was recently i l lus t ra ted in Western
Aus t ra l i a ,  where thousands of cat t le  on an Aboriginal grazing property near
Wiluna had to be rescued by the S ta te  Pas tora l  Lands Board. Only two of
thir teen watering faci l i t ies were st i l l  functioning. 54

But disappointment is beginning to give way to constructive ideas of
returning to normal property law. Early th i s  year a Nat ional Indigenous
Councillor, Warren Mundine, produced a paper suggesting a gradual  change
from communal  t i t les  to pr iva te property, in the form of  long-term leases. He
points out that 15 per cent of Aborigines in the Northern Terri tory already hold
individual t i t les  to land. He concedes t h a t  communal housing organisa t ions
have a poor record of rent collection, asse t  and debt management, and require
perennial subsidies. 55

Supporting Mundine, the Indigenous Council called on State governments to
reduce the power of communal ent i t ies “with their  problemat ic governance” by
allowing Aborigines to enjoy “pr ivate ownership through an expanded lease
system”. One S ta te  has already responded. On 16 March,  2005 the Queensland
Minister for Natural Resources, Mr Robertson, foreshadowed amendments to the
Sta te ’ s  Aboriginal Land Act to  author i se t rus tees to grant  indiv idual  leases and
to sell port ions in urban areas to commercial interests.

Mundine’s plan was not completely out of the blue. The tectonic plates of
Aboriginal polit ics have been shift ing fo r  the  l a s t  three or four years, as Noel
Pearson, Pa t  Dodson and others have advocated a change from welfare
dependency and sy mbol ic ge stu res  to  pr act i  cal  meas ure s aga ins t  al coh oli sm, 
dome st i  c vi ol enc e, ch il d abu se and  dr ug add ict ion .
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In  Ju ne l a s t ye a r  Pe arso n de mo ted  Ju st i  ce  Bre nna n’s  so n, Fr ank,  fr om th e l and
ri ght s av ant gar de,  sa yin g th a t  he  and  ot her  Mabo  en thus ias t s expect Aborigines
to eschew private ownership while their own relatives are “high-earning lawyers
and professionals”. 56 Rec ent ly  se ver al  co mmu nit ies  ac cept ed sp eci a l go ver nment 
a i  d in  re tur n fo r  pr omise s of  se lf -he lp to  impr ove  he al t  h and  ed ucat ion a l
co ndi tio ns in  th eir  ar  eas.  Last December the senior journa l i s t  Paul Kel ly tested
the breeze and wrote:

“There is  no bet ter example of the t ransformat ion of our pol i t ics than the
new posit ion of Pa t r i ck Dodson and Noel Pearson t h a t  accepts mu tua l
obligation … [and acknowledges] the failure of the progressive Left ’s policy
agenda over a generat ion. … This represents probably the most  sweeping
rethink since the 1967 referendum [on Aborigines] .  The aim is to terminate
passive welfare delivery and subs t i tu te ‘ shared responsibil i ty agreements’
between local communities and government”.57

But Mundine’s proposal met immedia te  opposition from land council
functionaries and other Aboriginal bureaucrats .  While the present forms of
native t i t le  – s t a tu to ry  and Mabo-style – are nominally communal, they are
really fiefdoms of an oligarchy well insulated from the poverty of their brethren.
The proliferation of these bodies under a special companies law is staggering. In
June, 2002 there was a network of 2,709 Aboriginal corporat ions, 58 a l l  drawing
expenses from the public purse, more or less honestly and efficiently.

Natura l ly the oligarchs are horr i f ied to think t h a t  the i r  domains may
gradual ly re turn to the normal  law of property. The Queensland government’s
signs of sympathy for a “new deal” were condemned as “appal l ing” by a well-
known local ac t iv i s t .  However, Chaney of the Native Tit le Tribunal suppor ts
Mundine:

“I have met a  lo t  o f  Aboriginal people who would like to own thei r  own
home. That is how most Austral ians are able to build their securi ty … It is
unfair that Aboriginal people cannot do that too”. 59

The federal Min is te r  for Aboriginal Af fa i rs ,  Senator Vanstone, has also
expressed interest in a “quiet revolution” in Aboriginal affairs:

“Being land rich, but dirt poor, isn’t good enough … There’s a huge portion
of [Aboriginal] land ownership and there doesn’t seem to be anywhere near
enough wealth being generated”.60

She sees individual land t i t les for Aborigines as a “major pol icy area”,  r ipe for
reform. 61

How to begin?
Understandably the plan is  sketchy at  this s tage.  I t  would be sensible to begin
wi th a  p i lo t  programme based on s ta tu tory t i t les ,  such as  those based on the
Northern Terr i tory Act. They would provide a much more secure and less
complicated foundat ion for individual t i t les than tenures of the Mabo kind. A
fu ndame ntal  di ff icu lty  wit h Mabo  is  th a t  ev ery  su ch t i  t l e is  a  uni que  “b undl e of 
r i  ght s” bas ed on  a  de ter mi nat ion  (o r  agr ee me nt)  abo u t l ocal  nat iv e cu sto ms .
Many  do no t  co nfe r  ex clu siv e pos se ssi on,  whi ch is  th e on ly fe asi bl e bas is  fo r
“p riv a t i  sa t  ion ”.

No dou bt th e fe der a l min is t  er had these things in mind in February t h i s
year, when she spoke of making the Northern Terr i tory Act  “more workable by
providing greater choice … about what [Aborigines] might do with their land …
for example, more direct dealings between t r ad i t iona l  owners and companies”.
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In the Terr i tory the Commonweal th could ac t  w i thou t  the co-operation of the
States, and there would be fewer land councils to contend with than elsewhere.
But  what eve r  sc heme is  ado pte d, th ere  re mains  th e fu ndame ntal , ev er- ev aded 
que st ion  of  who is , and  who is  no t , an “A bori gi ne” .

Freehold or leasehold?
At th i s  stage the Mundine plan envisages a leasehold system.62 Both Mundine
and the Minister have expressed reservations about tenures that would be freely
alienable. However, fetters upon alienation would be somewhat at odds with the
letter and spiri t of private property and self-rel iance. On one hand, the Minister
wants to give Aborigines “the capac i ty  to get some commercial  benefit out of
land”; on the other, she does not think that they should “necessarily [be] able to
dispose of i t ” .  There is a d i f f icu l t  balance to be struck between the
integrationist desire for greater independence and the l ingering separatist belief
that Aborigines should not have the same freedom to deal wi th  the i r  proper ty
as other owners or lessees.

No doubt res t r ic t ions could be imposed, by s t a tu to ry  or cont rac tua l
conditions requiring the approval of some overarching authority before property
is sold, mortgaged or sub-leased. But  who would t h a t  au thor i ty  be? The
Minister for Aboriginal affairs, or the Aboriginal corporation in which the block
was previously vested? Might not the corporat ion be opposed to a “pr ivat ised”
scheme, and, if so, would it be unduly obstructive?

Would i t  be an inflexible condit ion that sales or mortgages be confined to
other Aborigines? That would tend to make borrowing dif f icul t ,  so perhaps the
res t r a in t  on al ienat ion would apply to sales only, leaving mortgages to the
discret ion of the individual? But then there would be a r isk, i f  loan repayments
fel l  into arrears, of forfei ture to the mortgagor. In that event, would the lender
be prevented from re-selling i t  to anyone but an Aborigine? If so, another
deterrent to lenders would arise. And in the  ma t t e r  o f  sales, would Aboriginal
proprietors faced with a wil l ing buyer and an attract ive offer always be fai thful
to an “Aborigines only” regime? The definit ion of “Aborigine” is a l ready
stretched, and in such cases might i t not be further extended?

I t  is quite likely t h a t  res t ra in t s  on al ienat ion would be cr i t ic ised a s
“paternalistic” and “discriminatory” by some of the very people who now oppose
the Mundine plan. Tha t  could present a pol i t ica l  di f f icul ty,  because “an t i -
d i sc r iminat ion”  laws have gained a quasi -const i tut ional s t a tu s ,  so t h a t
“d i sc r imina t ion”  is no longer an ordinary, neutral word, but a self-proving
indictment of wrongdoing. But as a mat ter of law, rest r ic t ions would probably
pass  muster  as  “good d iscr iminat ion” 63 under s. 8 of the Racial Discrimination
Act and the Convention to which the Act refers:

“Special measures … for the sole purpose of securing adequate advancement
of cer ta in racia l  or ethnic groups or individuals requir ing such protect ion
as may be necessary in order to ensure such groups or individuals equal
enjoyment or exercise of human r igh ts  and fundamental  freedoms …
provided, however, that such measures … shall not be continued a f t e r  t he
objectives for which they were taken have been achieved”.

If leaseholds, who will be lessor?
The obvious, but perhaps not the best answer, is : “The Aboriginal body holding
the communal t i t le  to the land from which the lease was excised”. This
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predicates a fr iendly disposit ion in such bodies to the creation of, and dealings
in,  separate t i t les .  Could tha t  be relied on in the present s ta te  o f  Aboriginal
polit ics, and if so, would the practices of the many councils and corporations be
reasonably efficient, predictable and uniform?

If Aboriginal bodies are not to be the landlords, the Crown wil l have to f i l l
the vacancy. There are two ways of achieving t h a t  result .  Compulsory
acquis i t ion of communal land is  one of them. In i t  ial ly  on ly smal l por t i  ons  of 
co mmu nal  hol di ngs  ne ed be  in vol ve d, and  in  th e re mote r  ar  eas th eir  va lue  woul d
no t  be  hi gh.  (Should there be max imum a r ea s  for  “pr iva t i sed”  t i t l e s  in urban
and rural areas respectively?) Of course compensation would be payable, despite
the diff iculty of applying conventional “mar ket  va lue ” co nce pts  to  nat iv e t i  t l e of 
any  ki nd. 64 Ren t s pai d by  l ess ees  co uld  be  us ed fo r  th a t  pur pos e.

A second possibility is to borrow a technique from the law of mining leases.
All such leases are granted by the Crown, whether the subject land is Crown land
or land privately owned. By the same token i t  is the Crown, not the pr iva te
owner, which has the discretion to allow or disallow dealings with a lease. Once
again, rents could be directed to the Aboriginal body concerned in whole or
part ial  compensat ion for the overr iding grant.

If the communal t i t les  underpinning leases are retained by Aboriginal
corporat ions, better supervis ion of their f inancial affairs is highly desirable. As
Mundine says, the f inancial records of many “indigenous” bodies and the i r
controllers are spotty, to say the least .  Al tho ugh th e medi a  ar  e ge ner all y
in dul gen t  to wards  th em, re por t s of  fi nan cia l abu ses  ar  e as  co mmo n as  re por t s of 
ef fe cti ve re medi a l ac tio n ar e ra re. 

In  Dec embe r,  20 01 The  Sy dney  Morn ing  Her ald ,  us uall y de fer ent ial  in  th ese 
ma t t  ers , ca rr i  ed an ar  tic le  he aded “A bori gi nal  Gr avy Tr ain Of f th e Ra i  ls ”, 
cl a i  mi ng th a t  th e NSW Abo ri gin a l Lan d Cou nci l had  fr i t  ter ed away  more  th an
$5 20 mil li on in  a  de cade  of  mis manage ment  and  poo r  in ves tmen ts.  Ton y Koc h of 
th e Bri sb ane Cou rie r Mail  ,  a  pe ren nial  apo log is t  fo r  Abo ri gin a l mone y mana gers ,
admi  t s th a t  “A ustr al i a  is  awas h wit h hun dre ds of  mil li ons  of  dol l a r s of  t a  xpaye r
fu nds di s t r  ibu ted  by  ATS IC fo r  whi ch th ere  is  l i t t  le  or  no  ac coun tabi li ty ”.65 The
Aboriginal academic Ma r c i a  Langton, usually quick to cas t iga te  any cr i t i c  of
“indigenous” affairs, told ATSIC in 2002 that Abo ri gin a l co mmu nit ies  wer e be ing 
“c le aned  out ” by  co rru pt i  on and  th a t  “a  l ot of  Abo ri gin a l mone y is  go ing  AWOL ”.66

An ATS IC Commi ssi one r  fo r  So u th Aus t ra  li a , Bri an But le r , be li eve s th a t  in 
so me  co mmu nit ies  most  of  th e “l ea ders ” ar  e br ibe d, and  ca ll s fo r  “z ero  to le ranc e”
of  gr a f t  , to  sa ve co mmu nit ies  ( t  axpay er s?)  fr om be ing  “r obb ed” of  l arge  amou nts 
of  mone y. 67 In  20 03 a  go ver nment  in ves t i  gato r  fo und th a t  th e NSW Lan d Cou nci l
had  pai d an in si der name d Coe  th ousa nds of  dol l ar  s fo r  l egal  adv ic e, de spi te th e
fa c t th at ,   se ver al  ye ars  ea rli er , he  was  st ruc k of f th e bar r i  ste rs’  ro ll  af ter 
co mp lai nts  th a t  he  dr ew th ousa nds of  dol l a r s fr om th e Abo ri gin a l Le gal  Se rvi ce 
whi le  he  and  hi s fa mi ly  hol id aye d abr oad.  So on af ter wards  th e Se rv ic e co ll apse d
wit h de bts  of  $2  mil li on.  A fe w wee ks ago  Coe ’s  di smis sal  fr om ano the r  si x- fig ure 
si nec ure  was  re commen ded by  l egal  adv is ers  of  th e l and co unci l co nce rne d.

In  Ju ly , 20 02 two  Que ens lan d ATS IC co mmi ss ion ers , Tho mpson  and  O’ Shan e, 
ca ll ed fo r  an in depe nde nt in qui ry in to Dep uty  Cha irman  Ray  Rob ins on’ s pur chas e
of  a  home , and  hi s al le ged us e of  hou sin g co mp any  fu nds fo r  pe rso nal  ex pens es. 68

No more  has  be en he a rd of  th at ,   but  in  Marc h, 20 04 an aud i t  of  a  Too woomba 
co rpor a t i  on he aded by  Rob ins on dis cl ose d th a t  he  had  wri t t  en cash cheques for
more than $1 mill ion in one financial year. Other “leaders” poured ATSIC money
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in to t r  ips  to  Ge nev a  to  te ll  th e Uni te d Nat ion s abo u t th e ev il s of  Aus t ra  li a  and  to 
ca mp aig n fo r  Can adia n-s ty le t r  eat ies . ATS IC ch a i r  man Cl ark  sp ent  $3 1,0 00 on  a
17 -day  tr ip to  Ir el and wit h hi s wif e fo r  a  wee k- lon g co nfe ren ce th a t  he  at ten ded fo r
two  day s. 

Freehold titles?
In remote or una t t rac t ive  areas there would probably be l i t t le  demand for
freehold. In vi ew of  i t  s ca pi t  a l co st,  many  pe opl e woul d pr obab ly fi nd l ease s a t  
mode s t re nts  a  more  a t  t rac t i  ve pr opos i t i  on.  But in places where land values are
higher, freeholds as well as leases could be made available. Some of the  mos t
expensive blocks might be in the tribal domain of the Sydney Metropolitan Land
Council, whose holdings in the Warr ingah d i s t r i c t  are sa id to have a
developmental value of more than $1 billion, thanks to the Land Acquisi t ion
Fund.

I t  is t rue t h a t  res t r ic t ions on dealings wi th freehold would be more
di f f icu l t  to reconcile wi th normal land law principles than res t r ic t ions on
leaseholds. But that is not a self-evident reason for allowing Aborigines who are
prepared to pay the higher init ial price a choice of freehold t i t le. A l i t t le lateral
thinking suggests a way of creating freeholds without compulsory acquisit ion of
exist ing Aboriginal land, or some other poli t ical ly sensitive act ion by
government. Adaptation of an old piece of co-ownership legislation could achieve
a result even more congenial to self-determination than a leasehold scheme. The
Part i t ion Acts – as they were original ly cal led 69 – enable a co-owner, who cannot
persuade fellow owners to let him have a separate tit le, to seek a court order for
severance or sale of the property as a whole. For present purposes the sale option
should be excluded. The usual order here would be for seve ran ce of  a  sp eci fi ed
par t  of  th e co mmu nal  l and,  and  re gis t r  at io n of  it  in  th e app li cant ’s  name .

Al ter nat ive ly , th e l ease s co uld  in cl ude an opt io n to  pur chas e af ter  a  ce r t a i  n
pe rio d of  ti me,  or  af ter  impr ove ment s to  a  ce r t a  in va lue  wer e made . Pr ovi sio ns of 
th a t  ki nd hav e ex is t  ed in  Cr own Lan ds Ac t s and  pas tor a l l ease s fo r  many  ye ars .

Continuing rights
I t  woul d be  naï ve  to  su ppos e th a t  if  so me  ve rsi on of  Mund ine ’s  pl an su ccee ds,  th e
se para te sy ste m  of  Abo ri gin a l l and l aw wil l  so on di sapp ear.  Commun a l t i  t l es
co ntr oll ed by  cl os e co rpor a t i  ons  wil l  be  wit h us  fo r  ye ars  to  co me . Not wit hsta ndi ng
gr adual  ex cis ion s of  in div idu a l por t i  ons , l arge  par t s of  co mmu nal  hol di ngs  –
st a tu t  ory  t r  ust s and  a  fe w qua si- fr eeh old  Mabo  t i  t l es – wil l  re main.  The re ar  e
pe opl e wit hin  and  wit hout  th e “i ndi gen ous co mmu nit y” wit h l arge  fi nan cia l, 
emot iv e or  id eol ogi cal  in ves tmen t s in  th e s t  atus  quo .  The  ar  riv a l of  “p riv ate ” l and
ri ght s wil l  no t  pr eve nt Abo ri gi nal  co rpor a t i  ons  fr om maki ng ne w app li cat i  ons  fo r
co mmu nal  t i  t l es ac cor ding  to  Mabo  or  ex is t  ing  l and ri ght s l egi sla tio n.  The 
s t  a tut  ory  so urc es of  t i  t l es co uld  be  gr adual ly  cl os ed down , but  on ly l arge -s cal e
re sumpt ion s,  or  nat ura l de a t h by  en nui  co uld  see  th e Mabo  sp eci es va nis h. I t  is  to 
be  hop ed th a t  th e pr opos ed pr iva te t i  t l es wil l  no t  be  l iabl e to  fu tur e Mabo  cl a i  ms ,
a t   th e ri sk of  se t t i  ng “p riv ate ” Abo ri gin a l own ers  aga ins t  “c ommunal ” br eth ren .

Min or (n on- exc lus ive ) t i  t l es may fa de away , par t i  cul arl y th ose  th a t  wer e
cl a i  me d mer ely  to  make  a  pol i t  ic a l poi nt  or  to  ke ep Abo ri gin a l af fai  rs in  th e
he adli ne s. Gr adual ly  th ey may be  fo rgo tte n, as  ol d min ing  te nur es and  gho s t to wns
– and  th e r i  ght s of  th e Yal anj is  – hav e be en fo rgo tte n. The  ur ban dr i f t   of 
Abo ri gin es is  no t  l ike ly to  be  re ver se d. But  si te s as soc i a t  ed wit h t r  ue be li eve rs,  or 
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pr ospe cts  of  fi nan cia l gai n,  wil l  l ive  whi le  th e adh ere nts  or  pr ospe cts  su rvi ve. 
Nev er thel es s,  th e no vel ty  of  ju dge- made  t i  t l es se ems to  be  wea rin g of f,  ev en in 

ci rc les  whi ch woul d no t  to le rate  th e sl ig hte s t cr i t  ici sm of  th em a  fe w ye ars  ago .
Does i t  fol low, then, that the Mason Court ’s adventure was a  fa i lu re ,  as some
admirers  now believe? If i t s  real purpose was to create a useful form of
ownership for many Aborigines, the answer is probably “Yes”. But  i f  i t s  real
aims were to provide a fashionable display of jud ic ia l  power, publ ic i ty for an
already outmoded version of land r ights ,  and to force pol i t ic ians to legislate,
the answer is “No”. A few judges, invincibly persuaded t h a t  “ in so me 
ci rc umstan ces  go ver nment s pr efe r  to  l eave  su ch th ing s to  [ us] ”, decided to force
the legislative hand, “and they did”.

I t  re mains  to  be  se en whe ther  th e ju dic ial  re ver si on to  Rou sse au is  ec li pse d by 
Mund ine ’s  vision of individual owners with secure personal holdings. Who knows,
we may l ive to see nat ive t i t le lawyers beat ing their swords into ploughshares,
and trudging back to the tranquil fields of conveyancing.
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Chapter Eight
Frauding the Vote in Queensland

Bob Bottom, OAM

Behind the scenes, beyond the scrutiny of ei ther Par l i ament  or press, an
unpublicised poli t ical stand-off between the  S ta tes  and the Commonwealth i s
currently threatening to sink a rare b ipar t i san move a t  a nat ional level to
introduce proof of identity for enrolment for Australia’s 12 mill ion-plus voters.

New laws,  passed las t  year in the Commonwealth Par l iament ,  had been
expected to be operat ional Aust ra l ia -wide in three months t ime,  f rom 1 July,
2005, and thus bring to an end perennial scandals over al legat ions of electoral
f r aud .

After nine months, the new laws have not even been proclaimed. In s imple
terms, they have been blocked by the States – in particular, by Queensland.

In June las t  year, the Commonwealth Par l i ament  passed an Electoral
Integri ty Act  which would have required voters to produce a copy of the i r
driver’s l icence, or similar proof of identity, when enroll ing to vote, or when re-
enrolling for a new address.

At present, all a voter has to do to get on the electoral roll is to fi l l in their
own detai ls ,  t h a t  is, name and address, and have thei r  enrolment fo rm
countersigned by “an elector or a person enti t led to enrolment”. Tha t  ha s  long
been cri t icised as being less than that required for renting a video or opening a
bank account.

Proclamat ion of the new regulat ion was made contingent upon reaching
agreement wi th the S ta tes .  Tha t  agreement has not been forthcoming, and,
according to my inquir ies,  the Commonwealth has just given the States another
14 days to reconsider their posit ion.

It so happens that al l  of the States currently have Labor Party governments
and,  as a mat ter  of  publ ic  record,  for  two decades fol lowing the enactment of
user-friendly electoral laws by a federal Labor government in 1983, Labor
steadfast ly opposed any move at ei ther S ta te  or federal levels to t ighten up
enrolment provisions.

Tha t  was  unt i l  23 June, 2003, when, wi th min ima l  acknowledgement, an
his tor ic  announcement was made in federa l  Par l iament  of belated b ipa r t i s an
support for proof of identity for enrolment of electors for federal elections.

I t  was the tabl ing of a report of a Joint Par l iamentary Standing Committee
on Electoral Matters which recommended the regulat ion that voters be required
to produce a copy of the i r  driver’s licence, or s im i l a r  proof of identi ty, for
enrolment.

The b ipar t i san agreement came a f te r  the commit tee discovered, among
other things, that somebody had been able to enroll a  c a t  a s  a voter – one of
more than 70 instances of questionable enrolment cited by the Aus t ra l i an
Electoral Commission for a ten year period.

The new-found unanimity was best explained by Labor’s mas te r  electoral
t ac t i c ian ,  Senator Robert Ray, who had served on the  jo in t  commi t tee  fo r  an
unprecedented 20 years.
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Acknowledging that proof of identity had been “contentious” and “partisan”
in the past ,  he told Par l iament:

“Most of us now have form .. .  i t  is probably helpful to the Labor Party that
the Liberal Party in Victoria and elsewhere has had a bit of form too, so we
can have a more balanced look at these things”.
A previous attempt to impose proof of identity for enrolment, requiring the

witnessing of enrolment appl icat ions by designated professional people, was
abandoned on the eve of the November, 2001 federal election.

Apar t  f rom continuing opposition then by the Labor Par ty  nationally, a
major factor was opposit ion at State levels, principally from Queensland, where
the Bea t t ie  Government threatened to wi thdraw f rom jo in t  ro l l  ar rangements
with the Commonwealth.

A key finding of the Shepherdson inquiry, held in Queensland into ror t ing
involving ALP pre-selection scandals, was quoted by the committee in support of
widening the new scheme to cover not just enrolment but re-enrolment.

The federal committee quoted the closing submission of Russell Hanson, QC,
in which he made the point that ,  in the vast majori ty of detected cases of false
enrolment looked at during the Shepherdson inquiry, i t was found that they had
originally enrolled lawfully for one address, then changed their enrolment to a
false address to enable them to vote in particular ALP plebiscites.

Ironically, the new scheme is actually in l ine with a proposit ion first raised
on behalf of the Labor Party by Mark Dreyfus, QC, in a report on registration for
internal voting and, in i t s  own submission to the jo int  commit tee, ALP
headquarters in Canberra  a t t r ibutes  the dr iver ’ s  licence idea to Steve Bracks’
Labor government in Victoria.

That now seems amazing, since the Bracks Government has gone back on its
own proposal, to join the  Bea t t ie  Government and other S ta te  governments to
oppose proclamation of the new federal regulation.

S igni f icant ly ,  the federa l  commit tee had forewarned back in 2 0 03  t h a t  i t
was conscious of th rea t s  to refuse to “progress legislat ion to introduce
corresponding requirements into State and Territory enrolment processes, and of
a consequent breakdown of joint roll arrangements”.

In saying so, the committee referred par t icu lar ly  to a  ma jo r i t y  r epo r t  o f
Queensland Par l iament ’ s  Legal, Const i tu t ional  and Adminis t ra t ive Review
Commit tee which, in rejecting previous proposals for voter ident i f ica t ion,
recommended in fac t  t h a t  the Queensland Par l i ament  consider the re-
establishment of a separate Queensland State electoral roll .

Introduction of a  jo in t  ro l l  more than a decade ago has been one of the
abiding reforms flowing f rom the his tor ic  commission of inquiry of the la te
1980s presided over by Tony Fitzgerald.

Fi tzgerald recommended establ ishment of an Electoral and Admin i s t ra t i ve
Review Commission (EARC), largely to correct notorious gerrymandering of
electoral boundaries under previous National-Liberal as well as Labor
admin i s t r a t ions .  But  F i tzgera ld also was concerned about electoral f r aud
generally.

As he put i t :
“A fundamental  tenet of the established system of pa r l i amenta ry
democracy is t h a t  public opinion is given effect by regular, free, f a i r
elections following open debate”.

In part icular ,  F i tzgerald recommended that the State Electoral Act be reviewed:
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“…..in an impa r t i a l  manner to ensure t h a t  more effective means are
developed to guarantee the accuracy of electoral rolls , to prevent
fraudulent voting practices . . .” .
One of  the f i rs t  tasks of the newly established EARC was to examine the

s ta te  o f  the  S t a te  rolls. Unlike other States,  Queensland had since Federat ion
continued to maintain i ts own rol ls ,  separate from those of the Commonwealth,
whereas other States had opted early for joint State-federal rol ls .  Despite long-
standing recommendations to do so, Queensland resisted.

The EARC surmised:
“The most plausible explanat ion is suspicion at the pol i t ical level that use
of the Commonwealth roll would be in some way disadvantageous to the
governing party of the day, and th i s  view prevailed under Labor and non-
Labor governments alike”.
On the recommendation of the EARC, Queensland opted to adopt a jo in t

federal-State roll , and that was achieved by January, 1992.
In i t s  1990 report, the EARC acknowledged public concern over electoral

rolls, ci t ing 57 i tems published in The Courier Mai l  and other Brisbane
metropoli tan media between November, 1986 and March ,  1990 ,  a l l  but  four of
which related to the Queensland rolls.

Inquiries by the EARC disclosed ext raordinary discrepancies between the
numbers of electors on Queensland rolls when compared wi th Commonwealth
rolls.

I t  was discovered t ha t ,  when the Queensland election was held on 1
November, 1986, there were 1,563,294 voters on the Queensland rolls – 55,064
fewer than the 1,618,358 gazetted by the Commonwealth for Queensland three
days earl ier.

Yet, when the next Queensland election was held on 2 December, 1989, there
were 1,780,785 electors on the Queensland rolls – 28,380 more  than the 1,752,405
gazetted by the Commonwealth for Queensland the day before.

If a f a i r  proportion of those 28,380 ex t ra  voters had been enrolled in
marginal seats, it would have been enough to swing the election.

Queensland has long been the centre of allegations of enrolment fraud, much
more so than perennial  c la ims that have ar isen in other States .  None the less ,
when the Shepherdson inquiry was held during 2000 and 2001, i t s  te rms of
reference were confined to enrolment for pre-selection ballots, excluding general
elections.

There were findings aga ins t  some 22 Labor Par ty  figures, leading to the
resignations from Parl iament of a Deputy Premier, J im Elder, and a high profi le
backbencher, Mike Kaiser (who has re-emerged since as a key electoral strategist
at  ALP headquarters in Canberra) .

In all, 20 of the alleged rorters walked free, unable to be prosecuted because
of expira t ion of the s t a tu t e  of l im i t a t ions  under lax S ta te  electoral laws
enacted post-Fitzgerald by the Wayne Goss Government.

Of the remaining two, a Labor mayor in Townsville, Tony Mooney, was
subsequently cleared by Queensland’s Crime and Misconduct Commission, and
the only person to be prosecuted, a former Goss adviser, David Barbagal lo ,
emerged virtually unscathed, being fined $1,000 with no conviction recorded.

To his credi t ,  Peter Beat t ie has brought in s t r i c te r  electoral laws to give
Queensland authorities more power to combat fraud involving State elections, as
well as requiring all registered pol i t ica l  par t ies  to submi t  to Queensland
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Electoral Commission supervision of pre-selections. In fact, in a letter published
in the Courier Mai l  of 6 February, 2002,  I  congratulated the Premier, saying:
“Having been a  c r i t i c  of pas t  fa i lures, I believe credi t  should be given where
credit is due”.

Such laws might well be considered for Victoria, where the media has been
having a field day in recent weeks over allegations of continuing branch-stacking
and fa ls i f ied membership records – wi th former Labor Premier John Cain
proclaiming tha t  branch s tack ing and corrupt pract ices had become endemic
within the Labor Party in Victor ia .

L ike Queensland, i f  pol i t ica l  act iv is ts  are prepared so openly to ror t  pre-
selection processes at branch level, i t raises ser ious quest ion marks about j u s t
how active any of them migh t  be a t  the grassroots level in organizing false
enrolments for State or federal elections.

Like so many other Australians, for much of my life, my knowledge of voting
fraud had been minimal ,  at  best ,  notwithstanding the fact that I  had long been
involved in the pol i t ical  process.  Tha t  was  unti l ,  in semi-ret i rement,  in sunny
Queensland, something occurred which has prompted me into looking a t
electoral f raud in much the same sense t h a t  long ago I was propelled into
invest igat ing organised crime and corruption.

In a national sense, the two issues are equally serious. Each poses a threat
to our democrat ic way of life. The real i ty of organised crime and assoc ia ted
corruption has long been recognised, and creditable measures have been
ins t i tu ted  to  comba t  i t ,  a t  both federal and S ta te  levels. Tha t  i s  not so w i th
st i l l  emerging revelat ions about electoral  f raud; to the extent that ,  a t  a federal
level, the Aus t ra l ian Federal Police, by what  they te rm self-determined
pr ior i t ies ,  wi l l  not invest igate any instances of mult iple voting involving less
than 12 votes.

How I became involved and concerned about electoral fraud is an intriguing
story in i tself .

In November, 2000, during proceedings of the Shepherdson inquiry, a
reference was made to alleged false enrolments in the  S t a te  electorate covering
Bribie Island, about one hour’s drive north of Brisbane, where my wife, Judy, and
I happen to own a weekly newspaper, Island & Mainland News.

Out of local interest , we published a  sma l l  i tem ment ioning that  counsel
ass i s t ing the inquiry, Russell Hanson, QC, had sa id t h a t  there was “ a
‘suggestion’ people were ‘moved in’ f rom Sydney and Melbourne and put into
caravan parks before the State election of 1989”.

That prompted two people to contact  me to relate an extraordinary s tory.
They recal led that ,  pr ior to the 1989 Queensland State election, they had been
contracted to deliver letters addressed to electors throughout Bribie Island, then
with a population of about 12,000. It involved delivery to about 4,600 homes and
unit complexes. What they found was that many of the letters were addressed to
people at addresses that simply did not exist .

Well , what’s new, you might say? Yes, members of Parl iaments, federal and
Sta te ,  have long complained about mai l ing out let ters to const i tuents and
sometimes having large numbers returned by Australia Post. And, yes, from time
to t ime subsequent inquir ies have found t h a t  some people have been wrongly
enrolled, or dead people have been left on the rolls.
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But the Bribie episode was unprecedented. That delivery was not by Aus t r a l i a
Post ,  but  by our deliverers – that  is ,  the people who always deliver our local
newspaper, door-to-door, and who know every letterbox.

Names of supposed voters from the electoral roll were l is ted one a f t e r
another, along kilometre a f te r  kilometre of public water f ront  land along
Pumicestone Passage, al l with odd numbers (for non-existent homes) to ma t ch
even numbers of existing homes opposite the water, as well as a round an a rea
perhaps appropriately named Clayton’s Park.

Significantly, allegations of massive false enrolments had been raised in the
Queensland Parliament in October, 1989, about the very t ime  the  ma i l -ou t  was
being carried out a t  Bribie Island – two months before the 1989 Queensland
election.

These al legat ions had included claims that 2,965 names on the rol l  for the
Sta te seat  of  S taf ford could not be matched, and tha t  608  voters had left the
addresses for which they had remained registered. In the sea t  of Salisbury, i t
was c la imed that another 2,801 voters could not be matched, wi th 17 a t  fake
addresses, including vacant lots, and 1,131 remained enrolled al though the i r
final electricity bil ls had been paid.

Which brings us back to Queensland’s th rea t  to re-establish i t s  own
separate rol l  should the Commonwealth press ahead wi th plans to t ighten up
enrolment regulations.

Again, in the case of Bribie Is land, i f  you compare  s t a t i s t i c s  f rom vot ing
results for the 1987 federal election, when the Commonwealth roll was used, and
the results of the 1989 S ta te  election, when Queensland las t  used i t s  own
separate rol l ,  i t  provides an interest ing i l lustrat ion.

To be specif ic, at the main poll ing booth at Bellara, along the Pumicestone
Passage side of Bribie Island, 1,515 votes were recorded for the federal election,
and subsequently 2,394 for the State election – a difference of an extra 879 votes
or an astounding 58 percent!

Such an episode at out of the way Bribie, and, by implicat ion, other areas
of Queensland, and possibly other areas of Australia, before and since, underlines
the vulnerabi l i ty of the democrat ic processes of not only Queensland but the
whole of Austral ia.

Thus the current stand-off between the States and Commonwealth, over the
simple introduction of proof of identi ty for electoral enrolment, is an issue that
should concern all Australians.
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Chapter Nine
The Use and Abuse of the Commonwealth Finance Power

Bryan Pape

“We have been taught  by long experience that  we cannot wi thout  danger
suffer any breach of the constitution to pass unnoticed”.1

“The Commonwealth Parl iament has no general power to make laws for the
peace, order and good government of the people of Australia”.2

“Finance is government and government is finance”. 3

Introduction
Upholding the Const i tut ion is a fundamental  tenet of the legislature, the
execut ive and the judic iary.  By i ts  use of the appropriat ion and grants powers
the federal  Par l iament has expanded i ts  author i ty in i t s  quest  to gain absolute
power over the States. As Lord Acton wrote in his famous letter:

“Power tends to corrupt, and absolute power corrupts absolutely. Great men
are a lmost  always bad men, even when they exercise influence and not
authority: …..There is no worse heresy than tha t  the  o f f i ce  sanct i f ies the
holder of it”.4

This paper examines some recent and pending Acts which seek to rely upon
the appropriat ions power (s .  81 of the Const i tut ion) for their val idi ty.  In doing
so, i t  raises the vexed, but independent questions of standing and just iciabil i ty.
The role of the Auditor-General, as a supposed watchdog, to warn both the
Par l i ament  and the people of abuses of f inancial power, is also considered.
Finally, whether a successful challenge could be mounted to overrule the law on
the use of the grants power is canvassed.

At the outset i t  is  helpful to remind ourselves of the nature of the federal
system:

“ [ I ] t  involves the co-existence of nat ional and S ta te  or provincial
governments, wi th an established division of governmental powers;
legislative, executive and judic ia l .  As in the United S ta tes ,  the nat ional
government was given l imi ted,  specified powers. An approach to
const i tu t ional  in terpreta t ion which s t ressed a reservat ion of  S ta te powers
f lour i shed for  a  t ime af ter  federa t ion,  but  was reversed by the Engineers’
Case in 1920. Even so, as in the Uni ted S ta tes ,  the federa l  na ture of the
Commonwealth has been held to l im i t  the capaci ty of the federal
Par l i ament  to legislate in a manner inconsistent wi th the cons t i tu t iona l
role of the States”. 5

As McHugh J has remarked:
“…..the u l t ima te  jud ic ia l  umpire is the High Court. I t s  judgments
u l t imate ly define the powers and functions of the federal and S t a t e
governments”. 6

However, without standing, the c i t izen is barred from challenging legis lat ion
which is beyond the power of the Commonwealth Parliament to enact. Where the
States abdicate their responsibil i t ies, and acquiesce in what may be an abuse of
power by the Commonwealth, the cit izen has at present no legal remedy. This is
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of part icular concern where there has been a tacit inter  se  arrangement cobbled
together through polit ical expediency:

“The existence of consensual arrangements of this nature should not be used
to just i fy the restr ic t ion of s tanding r ights” . 7

The appropriation power
Chapter IV of the Const i tut ion deals wi th finance and t rade.  For present
purposes the key finance provisions of the Consti tution are ss. 81 and 83. They
provide as follows:

“S. 81. All revenues or moneys ra ised or received by the Executive
Government of the Commonwealth shall form one Consolidated Revenue
Fund, t o  be appropr ia ted  fo r  the  purpose s  of the  Commonwealth in the
manner and subject  to  the  charges and l iabi l i t ies  imposed by t h i s
Const i tut ion” .  (Emphasis  added) .
“S. 83. No money shall be drawn f rom the Treasury of  the Commonweal th
except under appropriation made by law….”.
The effect of these provisions was f i rs t  considered by the High Court in

Attorney-General for Victoria v. Commonwealth , 8 the  Pharmaceutical Benefi t s
Case ,  in which i t  was held t h a t  the Pharmaceutical Benefi ts  Act 1944 was
beyond any purpose of the Commonwealth: 9

“Section 81 is not to be construed narrowly and is to be interpreted a s
allowing the appropr ia t ion of moneys to permi t  the Commonwealth to
carry out the usual incidents of government such as payments for the
executive and the jud ic ia ry .  Nevertheless s. 81 is not to be construed a s
permitt ing something to be done which is otherwise beyond the legislat ive
competence of the Parliament”.
Dixon J in the Pharmaceutical Benefi ts  Case rejected the idea t h a t  the

power “to spend money is independent of the other powers of the
Commonwealth”.10 That  i s  consis tent  wi th his  submiss ions in 1927 to the Royal
Commission on the Constitution, set out in Annexure A.

“The Commonwealth power of appropriat ion, however, is explici t ;  i t  is ‘ for
the purposes of the Commonwealth in the manner and subject to the
charges and l iabi l i t ies  imposed by’ the Const i tut ion. This power mus t  be
construed liberally; i t  is a great  const i tut ional  power, but i t  does not
author ize the Commonwealth appropria t ing i ts  revenues and moneys for
any purpose whatever, wi thout  regard to whether the object of the
expenditure is for the purpose of and incident to some ma t t e r  which
belongs to the Federal Government….
“But  the  Pharmaceutical Benefi ts  Act 1944  is beyond any purpose of the
Commonwealth. No legislat ive, executive or judicial function or purpose of
the Commonwealth can be found which supports i t ,  and i t  cannot be
just i f ied because of the exis tence of the Commonweal th or i ts  s ta tus as a
Federal Government”.11

The case which appears to have encouraged the Commonwealth to bypass
its contrived use of the s. 96 power of t ied gran ts  to  the  S t a te s  i s  Victoria v.
Commonwealth 12 ( the Australian Assistance Plan Case or  AAP Case). Briefly,
money appropriated for the Austral ian Assistance Plan under the Appropriat ion
Act 1974-75 for payment of grants to 35 Regional Councils for social development
was unsuccessfully challenged as beyond power. Both Barwick C J and Gibbs J
strongly dissented.
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The meaning of the words “for the purposes of the Commonwealth” was
central to the construction to be given to s. 81. Barwick C J said:

“ [T]he Commonwealth is a pol i ty of l imi ted powers, i t s  legis la t ive power
pr incipal ly found in the topics granted by ss .  51 and 52. . .  [T ]o say that a
ma t t e r  or s i tua t ion is of nat ional interest or concern, does not, in my
opinion attract any power to the Commonwealth”. 13

Gibbs J was of the view that these words:
“…..do not in thei r  ordinary sense have the same meaning as ‘for any
purpose whatever’ or ‘ for such purposes as the Commonwealth may th ink
f i t ’  ” .14

Five Justices effectively held the appropriation was valid by an unworkable
alloy of diverse reasons. Mason J would have restrained the execution of the plan
because i t  was outside the executive power of the Commonwealth, and in so
doing reduced the resul t  to a  ma jo r i t y  o f  four. The reasoning in the case i s
unsat i s fac tory as i t  has no predic t ive value.  McTiernan J  held that  the dispute
was not jus t ic iable ;  i t  was wi th in the f ie ld of  pol i t ics not law. Stephen J held
that the plaint i f fs  had no standing to br ing the sui t .

Disturbingly, Jacobs J observed that:
“The exercise of the prerogative of expending moneys voted by Pa r l i amen t
does not depend on the existence of legislat ion on the subject by the
Austra l ian Par l iament other than the appropr ia t ion i t se l f ” . 15

He held “ t h a t  the appropr ia t ion of  moneys of the Commonwealth Pa r l i amen t
cannot by itself be the subject of legal challenge”. 16

The following piece of doggerel encapsulates the AAP Case:
“Thus for the scheme to be valid,
It had to be firmly moored,
In executive power. The tossed fruit salad,
The motley smorgasboard,
Of executive powers explored here had to yield,
An accumulation of arguments which would afford
Sufficient powers to ‘cover the field’.
Perhaps they did. But in the end the argument seems rather pall id”. 17

Finally, and important ly ,  the reasons of Murphy J go to the nub of the
present topic. He remarked that:

“If the pla int i f f s ’  contentions were accepted, i t  would mean t h a t  the
Par l iament ’ s  use of the appropr ia t ion power had been unconst i tu t ional
since federation”.18

In short ,  Murphy J held that the appropriat ions power was unl imited, and that
Par l i ament  is the au thor i ty  to determine what  are the purposes of the
Commonwealth. Here he fol lowed what Latham C J and McTiernan J said in the
Pharmaceutical Benefi ts  Case.

Murphy J described the background to the issue, and indeed the present
problem for determination, in this way:

“From the ma te r i a l  supplied to the Court and an examinat ion of the
Appropr ia t ion Acts ,  i t  appears that  there were many current programmes
[that is, in 1974-1975], some of which had been in operation for many years
and which are not clearly referable to any head of legislat ive power in the
Consti tut ion other than s. 81.
“These include subs tan t ia l  appropr ia t ions in the Departments of
Education, Tourism and Recreation, Science, Health, Housing and
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Construction, Agriculture, Special Min is te r  of S ta te ,  Pr ime Min i s te r ,
Media ,  Urban and Regional Development, Environment and Conservation,
Labor and Immigrat ion, and Social  Securi ty.
“To ascer ta in whether these appropr ia t ions are referable to one of the
enumerated powers (other than s. 81) would involve exhaustive inquiry into
the boundaries of the enumerated powers.
“The appropr ia t ion for those purposes not wi thin the scope of the
enumerated powers would, on the pla int i f f ’ s  contention, be
unconst i tut ional .  Hundreds of i tems of appropriat ion since Federat ion and
many hundreds of mill ions of dollars would have been unlawfully
appropriated and spent .
“The chill ing effect that such an interpretation would have on governmental
and par l iamentary in i t ia t ives i s  obvious .  I t  i s  not  a formula for  operat ing
a Constitution. It is one for stult ifying government”.19

To adopt Murphy J ’s approach to s. 81 would be l ike deleting pa rag raphs
(i) to (xxxix) of s. 51 of the Constitution. If this were done it would then read:

“The Parl iament shal l  have power to make laws for the peace, order, and
good government of the Commonwealth”.
Unfortunately, those who advocate this position need to avail themselves of

the provisions of s .  128 of the Const i tut ion to bring about such an amendment.
I ts t ime may have arr ived!

Enactments beyond power?
“My Government also employed for the first t ime on any scale direct money
grants ‘for the purposes of the Commonwealth’ under s. 81. For a number of
reasons the making of grants  through S ta te  Governments unnecessarily
complicates the machinery of government. In the case of the Aus t ra l i an
Assis tance Plan and the Aus t ra l ian Lega l  A id Office, for example, several
States had shown their unwil l ingness or their inabi l i ty to provide urgently
needed services”.20

The Roads to  Recovery Act  2000, consist ing of 13 sections,  provides for the
appropriation by 30 June, 2005 of $1.2 bil l ion to local government for  roads ,  of
which $850 mil l ion is being spent in rural and regional Aus t ra l i a  (e.g. , Wagga
Wagga City Council $5.0 mil l ion) and the remainder in cap i ta l  c i t ies (e.g.,
Blacktown City Council $4.9 million). 21

Sect ion 4 s imply s ta tes  t ha t  “ t he  main object of th i s  Act is to provide
$1,200,000,000 for road expenditure by local governing bodies”, and s. 6(3) again
simply provides “ t h a t  the Consolidated Revenue Fund is appropr ia ted for
payments under this sect ion”.  In short ,  there is  no pretence by the  Pa r l i amen t
that the appropriation of these moneys is for any purpose of the Commonwealth
enumerated in s. 51 or elsewhere.

After 30 June, 2005 the Roads to Recovery programme is pending
cont inuat ion under Part  8 of the AusLink (National Land Transpor t)  Bi l l  2004,
and payments as provided by s. 89 will be made in accordance wi th the
appropr ia t ion for ordinary annual services under Appropriat ion Act (No.1) .
These appropriations will be for a further $1.2 bill ion to be paid directly to local
government in the four years to 30 June, 2009.

By putt ing the Nelsonian telescope to the blind eye the States have treated
these payments to local government as windfal l  gains. I t  has allowed them to
avoid any potent ia l  burden to provide this type of f inance. A di t ty at t r ibutable
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to Sir Robert Garran, composed in the context of the States feigning a desire of
regaining the income tax power, reveals their acquiescent approach:

“We thank you for the offer of the cow,
But we can’t milk so we answer now,
We answer with a loud emphatic chorus,
You keep the cow and do the milking for us”.22

Here the States have simply acquiesced to the Commonwealth invading the
financing of local government. They are in truth de facto  g ran t s  to  the  S ta tes .  I t
is  a good i l lustrat ion of what has been descr ibed as “ f rui tcake federal ism”. In
short ,  a  b i t  o f  everything, where both the S ta tes  and the Commonwealth are
f inancing the same act ivi ty.

The same formula  is applied by the Commonwealth under the Regional
Par tnerships Programme, for which the Commonwealth plans to spend $308
million over the next four years to 30 June, 2008. 23 For 2004 the es t imated actual
expendi ture was $91 mi l l ion and for  2005 i t  i s  a lso es t imated a t  $91 mil l ion. 24

This expenditure purports to be authorized by ss. 6 and 15 of the Appropriat ion
Act (No.1) (2004-2005) , 25 which appropr ia ted $178.628 mill ion for Outcome 2
(greater recognition and development opportunit ies for local regional and
terr i tory communi t ies)  of  the Depar tment of Transport  and Regional Services.
Unlike the Roads to  Recovery Act  2000 , where the  appropr ia t ion i s  a  s t and ing
amount ,  the regional par tnership expendi ture is  par t  o f  an appropr ia t ion for
ordinary annual services and related purposes.

Appropriat ions under the Roads to  Recovery Act 2000 and the Regional
Partnerships Programme appear to rely upon ss .  81 and 83 of the Const i tut ion.
I f  th is  proposi t ion is  correct ,  then the act iv i t ies which the Commonweal th can
engage in are unl imited. This, of course, is t an tamoun t  to subs t i tu t ing a
unitary system for a federal one.

What head of power did the Par l iament rely upon to enact the Australian
Spor t s  Commiss ion Act  1989? By s. 5 the Commission is established as a body
corporate with perpetual succession, and under s. 43 (1) “there is payable to the
Commission such money as is  appropriated by the Par l iament for the purposes
of the Commission”.

There is nothing in s. 51 of the Const i tu t ion which deals wi th sport a s
such. Is  the Commiss ion a t rading corporat ion for the purposes of pa r ag r aph
(xx) ?  Was i t  es tabl i shed under the Commonweal th Authori t ies  and Companies
Act 1997? How does the appropr ia t ion 26 of $128 mill ion for 2005 to the
Commission answer the description of being “for the purposes of the
Commonwealth” under s .  81 of the Const i tut ion? Of this amount,  $31 mil l ion is
al located to “Outcome 1 – an effective nat ional sports system t h a t  offers
improved par t i c ipa t ion  in qual i ty sports ac t iv i t ies  by Aust ra l ians” ,  and $97
million to “Outcome 2 – excellence in sports performances by Australians”.

Another top ica l  i l lus t ra t ion is likely to be in respect of the goal of the
Commonwealth to establ ish 24 Aus t ra l ian Technical Colleges throughout
Austra l ia .  I t  i s  a guess ing game as to which head of power under s .  51 wi l l  be
relied upon. The candidates could be the t rade and commerce power under
paragraph (i) ,  or perhaps more l ikely, the corporat ions power under paragraph
(xx).  Yet again rel iance may be sought on s .  81 to authorize the appropriat ion
of money to fund this activity.

A l l  o f  th i s  ought  to  a t t rac t  the  same cu t t ing  c r i t i c i sm made by Professor
Colin Howard in lamenting the High Court’s decision in the AAP Case :
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“The most basic question posed by the litigation, however, was not squarely
confronted at all . This was whether any government should be permitted to
ut i l i ze an Appropr ia t ion Act  for  the purpose of acquiring Pa r l i amen ta ry
sanction for a policy which could not be legislatively supported in any other
way. I t ought to be obvious that, federal quest ions apart ,  i t  borders on the
scandalous in terms of governmental pract ice for Par l i ament  to be
presented wi th two lines of tex t ,  amounting to no more than brief and
vague headings, as a basis for expending mil l ions of public dollars in such
a context. Those two lines concealed an important policy departure which
was both new, in the sense t h a t  par l i amentary  sanction had not been
gained by normal legislat ive methods, and highly contentious. The missing
legislative methods include debate upon the proposed legislat ion which
deals with the substance of the matter and not s imply what i t  i s  expected
to cost”. 27

Standing and justiciability28

I f  c i t izens wish to chal lenge the val idi ty of Commonwealth legis lat ion they are
obliged to get a State Attorney-General to bring a relator act ion. In short ,  such
actions a re  not  main ta inable  wi thout  t he  f i a t  of the Attorney-General, which
simply means t h a t  the Attorneys-General bring these act ions in thei r  own
names.29 As to the val idi ty of an Appropriat ion Act, i t  is not ordinar i ly
susceptible to effective legal challenge. 30 I f  so ,  then what  a re  the  ex t raord inary
circumstances where it is capable of challenge? In determining an application to
str ike out a statement of claim, Gibbs C J held that i t  was arguable whether the
pla in t i f f s  as  taxpayers  had s tanding to cha l lenge the va l id i ty  of an Act under
which public moneys were being disbursed.31

Professor P H Lane has suggested t h a t  the suppressed reason for not
grant ing a c i t izen s tanding to a t tack unconst i tu t ional  expendi ture is found in
convenience. I t  is claimed t h a t  the Commonwealth would be an easy t a r ge t
because its powers are enumerated and specific. 32

I f  this is so, then the decis ions of the Supreme Court of Canada, s t a r t i ng
wi th Thorson v. Attorney-General of Canada, 33 might  offer the prospect of the
High Court overruling i t s  a t t i t ude  to standing. In th i s  case, Thorson, QC
challenged the consti tut ional val idity of the Appropriat ion Act providing money
to implement the Official Languages Act (1968-69) (Can).  Laskin J ,  as he then
was,  sa id:

“I do not think that anything is added to the reasons for denying standing,
i f  otherwise cogent, by reference to grave inconvenience and public
disorder……The Courts are quite able to control declaratory actions, both
through discret ion, by direct ing a s tay, and by imposing costs; … A more
telling consideration for me, but on the other side of the issue, is whether a
quest ion of const i tut ional i ty should be immunized from judicial  review by
denying standing to anyone to challenge the impugned s ta tu te…. The
substant ive issue ra ised by the pla int i f f ’ s  ac t ion is  a just ic iable one; and
prima facie, i t  would be strange and, indeed alarming, i f there was no way
in which a question of alleged excess of legislative power, a m a t t e r
t radi t ional ly wi thin the scope of the  jud ic ia l  process, could be made the
subject of adjudicat ion”. 34

The approach of Laskin J in emphasizing the need to provide legal redress
to citizens who challenge allegedly illegal expenditures of public money 35 needs to
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be argued before the High Court. The Commonwealth pulls i tself up by i t s  own
boots t raps by relying on the appropr ia t ions power to support ac t iv i t ies  for
which no authority can be found elsewhere in the Constitution. Saying so doesn’t
make it so.

Surrept i t iously ,  the Commonwealth has subverted the federal union and
expanded i t s  ac t iv i t ies  by relying on s. 81. The high water mark of the
Commonwealth’s expansion of powers reached through the use of s. 96 has now
been well passed. Whether this  higher l imi t  i s  bui l t  upon a sound legal  bas is  is
doubtful because of the general ly unsat is factory spread of reasons in the AAP
Case .

Some encouragement as to whether the High Court would grant standing to
a  c i t i zen to  chal lenge the unauthorized appropr ia t ion of moneys under s. 81
may be gained from the remarks of Gleeson C J and McHugh J, where they s a i d
“that i t  i s  not di f f icul t  to understand why, in the case of cer ta in laws, i t  might
be considered in the public interest to provide differently”. 36 Laws which are
claimed to exceed power under the Const i tut ion would be a prime example. As
Gibbs J observed:

“ I t  i s  somewhat v is ionary to suppose that  the c i t izens of the  S t a te  could
confidently rely upon the Commonwealth to protect them aga in s t
unconst i tut ional act ion for which the Commonwealth i tsel f  was
responsible”. 37

A view approved of in Bateman’s Bay Local Aboriginal Land Council v. Aboriginal
Community Benefit  Fund Pty Ltd .38

Murphy J urged the l iberal isat ion of the requirements of s tanding for
individuals . 39 Later he expanded upon this idea in Attorney-General (Vic); Ex Rel
Black v. The Commonwealth  ( the Defence of Government Schools Case – DOGS
Case) when he said:

“A ci t izen’s r ight to invoke the judic ia l  power to vindicate cons t i tu t iona l
guarantees should not, and in my opinion, does not depend upon obtaining
an Attorney-General’s consent. Any one of the people of the Commonweal th
has standing in the courts to secure the observance of cons t i tu t iona l
guarantees” . 40

So far as const i tut ional guarantees are concerned, there are none. At best
there is a duty of the Parl iament, the Executive and the Judiciary to uphold the
Const i tut ion. Ci t izens have a legi t imate or reasonable expectat ion 41 t h a t  i t  w i l l
be administered according to law.

Alternatively, the Court could allow the su i t  to be heard, deferring i t s
decision on the grant of s tanding as  par t  o f  i ts decis ion whether to make an
order declaring the Act invalid or to d ismiss  the proceedings for want of
standing. Such a pract ice is used to determine applicat ions for special leave to
appeal in cr iminal  ma t t e r s .  In short ,  the Court migh t  make a grant  of
condit ional standing.

The requirement of justiciability42

Standing and jus t ic iabi l i ty ,  whi l s t  somet imes in ter twined,  are separa te i ssues .
In the present context ,  the asserted “matter” which fal ls  for adjudicat ion is the
due and proper admin i s t r a t ion  of the Const i tut ion. For example, i t  is the
registered electors who have the power to amend the Constitution in accordance
with s.128. An analogy might profitably be drawn between the rights of an object
of a discre t ionary t r u s t  t o  sue the t rustee to require the t r u s t  es ta te to be
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adminis tered in accordance with the terms of the t rust .  Here the object has no
proprietary interest but a mere expectancy.43 S imi lar ly ,  a c i t izen duly regis tered
as an elector who has no propr ietary r igh ts  to asser t  aga ins t  the
Commonwealth, ought to be entit led to enter the “temple of justice” to challenge
the validity of appropriations for non-Commonwealth purposes.

At the very least ,  i t  would seem t h a t  “ma t t e r ”  should be widely and
beneficially construed for the purpose of allowing notice to Attorneys-General
under s. 78B of the  Judiciary Act 1903 . The Court is under a duty not to proceed
in a matter ar is ing under the Const i tut ion, or involving i ts  interpretat ion, unt i l
the Attorneys-General have considered whether they migh t  seek to intervene in
the proceedings. If an Attorney-General did so seek to intervene, and the  Cour t
refused standing to the individual c i t izen who ini t ia ted the s .  78B not ice,  then
an al ternat ive might be to al low an appearance as amicus curiae . Even in the
AAP Case a  ma jo r i t y  he ld  that  the chal lenge to the appropr ia t ion power was
jus t ic iab le . 44

The Auditor-General – ally of the people? or, Who guards the guards?
Is the Auditor-General under a duty to report to Par l i ament  as to whether
appropr ia t ions are beyond power? Prima facie , the answer would seem to be
“Yes”.  To ignore such a fa i lure s i ts  uncomfortably with the task with which an
aud i to r  is charged. The Auditor-General has complete discretion in the
performance of his or her functions or powers. 45 “His duty is  to c r i t i c ize ,  make
suggest ions and to draw at tent ion to any breach of law or regulat ion”. 46 Where
there is doubt the Auditor-General ought to obtain independent legal advice, and
if equivocal ,  such matters ought to be disclosed. Section 25(1) of the Auditor-
General Act 1997 al lows the Auditor-General to report to the Parl iament on any
mat te r  a t  any t ime .

A perusal of the reports of the Auditor-General to the Par l i aments  shows
that so long as there are Acts which appropriate moneys from the Consolidated
Revenue Fund, the Auditor-General is seemingly indifferent as to whether those
appropr ia t ions are made under Acts which are contrary to the Const i tu t ion.
Examining whether  Par l iament has the power to leg is la te i s  a  mat ter  which i s
apparently ignored by the Auditor-General. No mention of this issue was made in
the Public Accounts Committee inquiry into reform of the Audit Office, or in the
Auditor-General’s response.47

I t  is submit ted that  the Audi tor -Genera l ,  in reporting to Par l iament ,  i s
required to be sat isf ied that the Consolidated Revenue Fund is appropriated for
purposes author ised by the Const i tut ion. In short ,  the Auditor-General is a
watch dog to warn Par l i ament  when either i t  or the Executive exceeds the
constitutional power to spend money . What would be useful  is  for the author i ty
upon which reliance is placed to be disclosed. If s. 81 is the c la imed source of
the  au thor i ty ,  then i t  should be recorded in the explanatory memorandum to
the Bill , preferably wi th reasons to support such a contention. The second
reading speeches and explanatory memoranda are si lent on this aspect.

Overruling the law on the grants power
By way of i l lus t ra t ion ,  for 2005 the Commonwealth has appropr ia ted $1.5
billion 48 to the States for local government under the Local Government (Financial
Assistance) Act 1995 (LGFA Act). Through the Invest ing in Our Schools Program
the Commonwealth is spending $1 billion in smal l  cap i ta l  projects of up to
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$150,000 for 2005-08, in schools for l ibrary resources, computer fac i l i t ies ,  a i r
conditioning of class rooms, etc., under the Schools Assistance (Learning
Together–Achievement Through Choice and Opportunity)  Act 2004 . The
paragraphs of s. 51 of the Constitution have nothing to say on these topics.

The power to undertake these expenditures comes from the conditions
attached to the grants to the States. Relevantly s. 96 provides:

“S. 96 During a period of ten years a f te r  the establ ishment of the
Commonwealth and thereafter unti l  the Parl iament otherwise provides, the
Par l iament may grant  f inancia l  ass i s tance to any S ta te on such terms and
condit ions as the Par l iament thinks f i t ” .
A good illustration of how s. 96 works is given by s. 3(2) and (3) of the LGFA

Act, which relevantly provides:
“ (2 ) The Par l i ament  wishes to provide f inancia l  ass i s tance to t he  S t a t e s

for the purposes of improving:
a) the financial capacity of local governing bodies; …..

“ (3 ) The financial assistance is to be provided by making to the States, for
local government purposes, of general grants  under section 9 and
additional funding under section 12”.

Here the Commonwealth has the capaci ty to invade any f ie ld of act iv i ty i t
l ikes. University education is a f irst class example. As Sir Robert Menzies said:

“The pract ica l  effect of a l l  th i s ,  o f  course, has been t h a t  in the revenue
field, the Commonwealth  has es tabl ished an  overlordship.  ………[T]his was
a major revolution  wi thout  any formal  cons t i tu t ional  amendment a t  a l l ” . 49

(Emphas is  added) .
This development was not foreseen by the dra f te r s  o f  the Const i tu t ion.  I t

was apparently assumed t h a t  the terms and conditions would be s t r i c t l y
relevant to the circumstances which cal led for f inancial assis tance, which were
expected to be rare. 50

The key as to why the High Court should depart from its s. 96 precedent is
to be found in the dissent of Starke J in declaring the State  Grants  ( Income Tax
Reimbursement) Act  1942 to be invalid:

“The government of Austral ia is a dual system based upon a separat ion of
organs and powers. The maintenance of the States and thei r  powers is  a s
much an object of the Const i tut ion as the maintenance of the
Commonwealth and its powers. Therefore i t is beyond the power of e i ther
to abolish or destroy the other. The l imi ted grant  of powers to the
Commonwealth cannot be exercised for ends inconsistent with the separate
existence and the self-government of the S ta tes ,  nor for  ends inconsistent
wi th i t s  l imi ted grants” . 51

What needs to be answered is whether the High Court would now overrule
the precedent involved. Some of the fac tors which could war ran t  such a
departure were conveniently collected in John v. Commissioner of Taxation. 52

However, there is no definite rule in which the Court wil l reconsider an ear l ier
decision.

The first case on s. 96 was Victoria v.  Commonwealth 53 in which the Court ,
in a laconic three l ines, upheld the val idi ty of the Federal Aid Roads  Act 1926 .
Next came Deputy Federal Commissioner of Taxation (NSW) v. Moran , 54 of which
Dixon C J in the Second Uniform Tax Case 55 expressed his  d issa t i s fac t ion about
its correctness when money is placed in the hands of a State with a direction to
pay it over to a class of persons.
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The temporary 56 nature ( f ive years) of the 1942 Uniform Tax Legis lat ion
was driven by the extreme urgency of the th rea t  of enemy invasion. While
reliance on the defence power, other than for the Income Tax (War-t ime
Arrangements) Act,  was not  argued to uphold the legislation, i t  could easily
have been so. 57 (A chronology of events in 1942 is set out in annexure B).58 Also,
the  l imi ted way in which the 1957  Uni form Tax Case was argued cal ls for a
review. Further, none of the part ies in the  Defence of Government Schools Case 59

asked the Court to overrule Deputy Federal  Commissioner of  Taxation (NSW) v.
Moran ; 60 they only sought to dist inguish it .

I t  i s  submit ted that the law on s .  96 suf fers f rom there being no carefully
worked out principle in the five cases mentioned above.

Conclusion
I f  the use of s .  96 by the Commonwealth and i ts tame acceptance by the States
brought about a const i tut ional  revolut ion,  (wi thout any formal  amendment of
the Const i tut ion) ,  then the abuse of the appropr ia t ion power to bypass the
States has effectively destroyed the federal union. 61

The torp id i ty  of the S ta tes  in fai l ing to effectively repel the
Commonwealth’s invasion of their f ields of activit ies, invites consideration as to
whether there is now some undisclosed reason for  th is  occurrence. On its face,
such an invasion is against their interests. Or is i t ?  The poli t ical ideology of the
present six State and two Terri tory Labor governments is for a unitary system of
government, despite some occasional feigned protestat ions tha t  they  subscribe
to the masquerade of so called co-operative federalism. 62 The Commonwealth, by
enthusias t ica l ly doing what the Sta tes should be doing, is being drawn into a
f inancial vortex.

Unwitt ingly, the drafters of the Consti tut ion do not seem to have provided
agains t  the S ta tes  and the Commonweal th ac t ing in a way which has brought
about change from a federal union to a de fac to  un i ta ry  sys tem.  I t  i s  t r i t e  l aw
t h a t  the Const i tut ion does not provide for a nat ional government w i th
unlimited power; i t  provides for a federal government with specif ic enumerated
powers. A perusal of the Acts l is ted in the Schedule to the Adminis trat ive
Arrangements Order63 signed by the Governor-General on 26 October, 2004,
together with Appropriat ion Acts ,  shows that  some of them are l ikely to have
exceeded the power of the Parliament to enact.

If Aus t ra l ians desire to ra t i f y  th i s  s t a te  of a f f a i r s ,  then a fo rma l
amendment of the Constitution needs to be made by a referendum. Such a move
would bring on a debate for review of the federal system, including a
reassignment of powers between the States and the Commonwealth.

Under the Constitution, the Parliament does not have plenary power; unlike
the United Kingdom Par l iament ,  i t  cannot do what i t  l ikes. 64 Wha t  i s  a l a rming ,
is t h a t  the cit izen is denied access to the High Court to challenge
appropr ia t ions which are beyond power. In short ,  the High Cour t  needs to be
afforded the opportunity of reconsidering the issues of s tanding and
jus t i c i ab i l i t y .
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Annexure A

Extract from Minutes of Evidence by Owen Dixon, KC, on 13 December, 1927 for
the Commit tee of Counsel (Owen Dixon, KC, Wilbur Ham, KC and Robert
Menzies) of the Victor ian Bar  Council to the Royal Commission on the
Const i tu t ion, 65 at  p.780.

“An examinat ion of the Commonwealth Const i tut ion supports the
conclusion we have a t t empted to s ta te ,  viz., t h a t  upon i t s  t rue
interpre ta t ion i t  res t r ic t s  the power of Par l i ament  to appropriate money
to the subjects of the legislative power. The function of appropr ia t ing
money seems to be treated as an exercise of the power of law making, and
not as a separate power.  The appropr i a t ion  ac t  i s  s imply regarded as a
law depending for i ts eff icacy upon legislat ive power. If so, i t  fol lows that
such an act ,  l ike any other s tatute,  must be a law for the peace order and
good government with respect to one or more of the enumerated subjects of
legislation which come within that power.

We have considered this ma t t e r  somewha t  closely, because we understand
differences of opinion exist upon the subject, and in the view which we have
suggested, the Federal Parliament has upon a number of occasions and over
a long per iod of  t ime  exceeded  i t s  powers  in  the  expendi ture  of money”.
(Emphas is  added)
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Annexure B: Chronology

3 September, 1939 War declared against Germany.

September, 1940 Japan signed mutua l  ass is tance pact  wi th Germany and
I ta ly .

7 December, 1941 Pearl  Harbour at tacked and war declared against Japan.

15 February, 1942 Fall of Singapore.

19 February, 1942 Darwin at tacked.

4-8 May, 1942 Batt le of the Coral Sea.

15 May, 1942 Uniform Tax Bills presented to House of Representatives.

4-6 June, 1942 Batt le of Midway Is land.

7 June, 1942 Uniform Tax Legislat ion assented to as a temporary
measure [to end on 30 June, 1947].

22-26, 29-30 June, 1942 Hearing of challenge to the validity of the Uniform Tax
Legislation in Melbourne.

23 July, 1942 Uniform Tax Legislat ion upheld; L a t h am C J, R ich,
McTiernan,  Wi l l iams J  J ;  L a t h am C J dissent ing on Income
Tax (War-time Arrangements)  Act ; S tarke J dissenting on
both the S ta t e s  Grants (Income Tax Reimbursement) Act
and the Income Tax (War-time Arrangements) Act.

2 September, 1945 Execution of surrender document by Japan.
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Chapter Ten
Australia’s International Legal Obligations:

Maritime Zones and Christmas Island

Dr Dominic Katter

“Once i t  was said that the law fol lowed the f lag. Now, internat ional law is
everywhere. Its influence increases” .1

Introduction
Terr i tor ies and boundaries are part of our everyday l ives. History texts contain
many examples of disputes over land boundaries. Marit ime boundaries are more
elusive. The demarcat ion and delineation of ma r i t ime  t e r r i t o r i a l  c l a ims  ( and
non-claims) and zones of nat ional jur isdict ion must be acceptable, not only to
the negot ia t ing s ta tes ,  bu t  also to the internat ional  community, in t h a t  the
seas are fundamental  to t rade.

Tradi t ional ly ,  nations claimed a l imi ted jur i sd ic t ion over the ma r i t ime
environment ad jacent  to thei r  coastlines. A consequence of ju r i sd ic t iona l
extensions by sovereign nations has been increasing conflict between domest ic
and internat ional  law. In an a t t emp t  to clari fy the domestic ju r i sd ic t ion ,
internat ional  bodies have actively and systemat ical ly co-ordinated the
formulat ion of new laws of the sea, promoting change within in ternat ional
mar i t ime l aw.

Purpose
This paper focuses on the alleged conflict between recently introduced Australian
domestic legislat ion and internat ional  legal principles. Recent Aus t ra l i an
domest ic legis la t ion has exc luded cer ta in mar i t ime zones surrounding is lands
from the Austral ian “Migration Zone” under the Migrat ion Act  1958. This paper
a t t emp t s  to evaluate these legis lat ive changes in the context of in ternat ional
law obligat ions, in part icular the 1982 United Nations Convention on the Law of
the  Sea (UNCLOS I I I ). The f ini te question t h a t  th i s  research invest igates i s
whether a “bar” or refoule on so-called “asylum seekers” being able to apply for
visas under the Migrat ion Act  breaches Aus t ra l ian internat ional  law
obligations.

Legislative amendments
Over the las t  few years, numerous amendments have been made to
Commonwealth legislat ion regarding migra t ion ,  f isheries and Customs. In
March and Apri l ,  1999 a number of boats carrying persons without immigrat ion
clearance at tempted to reach Austral ia ,  undetected, by landing on the coast of
the mainland and upon te r r i to r ia l  i s l ands  to  the North-West. In response, the
Commonwealth established a “Coasta l  Surveillance Task Force”. This newly
created body recommended comprehensive amendments to the off-shore
enforcement of Commonwealth laws. Signif icant ly,  new legis lat ion, the Border
Protect ion Legis lat ion Amendment Act 1999, was introduced. Tha t  legis lat ion
incorporated amendments to the Customs Act  1901, the Migrat ion Act  1958 and
the Fisheries Management Act 1991.
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The Explanatory Memorandum to the Bill noted t h a t  the amendments
provided for:
1. The boarding and searching of ships and aircraft ,  in certain circumstances,

in Aus t ra l i a ’ s  t e r r i to r i a l  sea ,  Austral ia ’s  cont iguous zone, the high seas,
and ( in the case of the Cus toms  Ac t )  Aust ra l ia ’ s  Exclus ive Economic Zone
(EEZ);

2. “Hot pursui t” of ships whose mas te r  ha s  not  compl ied wi th a request  to
board; and

3. “Hot pursu i t ”  of “motherships” ( t h a t  is, ships reasonably suspected of
being used in direct support of, or in preparat ion for, a contravention of
specified legislation involving another ship) in certain circumstances.
Relevant ly ,  the Commonwealth s tated that i t  intended any extra- terr i tor ia l

operation of the legislation to be determined by reference to internat ional  law,
inc luding t reat ies and customary internat ional  law. 2 These “border protect ion”
amendments appl ied predominantly to the  te r r i to r i a l  sea  and the contiguous
zone. The amendments also extended the policing powers avai lable for relevant
offences within the EEZ and high seas . 3 Addi t ional ly ,  the legis la t ion sought to
make the preparat ion of an offence unlawful.  Further ,  the Migrat ion Act4

provided the basis for the commencement of a “hot pursuit” of a foreign vessel,
which is  prepar ing to commit  a migrat ion of fence (external  to the contiguous
zone) and has failed to comply with a direction to allow Commonwealth officers
to board.

The mat ter  o f  i l lega l  immigra t ion became a na t iona l  i s sue as  a  resu l t  of
the “MV Tampa  incident” in August and September, 2001. The Norwegian
registered M V Tampa  took on board persons from the vessel Palapa . The
Tampa,  under the command of Capta in Rinnan, commenced voyage towards
Indonesia, but then changed course for Aus t ra l i a .  The Commonwealth of
Austral ia prevented the persons f rom the Palapa , who were now on board the
Tampa , from coming ashore on Christmas Island.

Subsequently, fur ther  amendments were made to the border protect ion
laws. The Border Protection (Validation of Enforcement Powers) Act 2001
attempted to “put beyond doubt the legal basis for actions taken against foreign
ships” within Australian sovereign terri tory and to “confine judicial review of an
enforcement act ion”. The Customs Act  1901 was also amended by the
amendments regarding border protect ion. Addit ional ly, subordinate legis lat ion
made the Fisheries Management Act 1991 and the Migrat ion Act  1958 prescribed
Acts in accordance with the provisions of the Cus toms  Ac t .  Section 184A(5) of
the Cus toms  Ac t  created circumstances in which an officer of the Aus t ra l i an
Defence Force may request to board a foreign vessel. The Migrat ion Act
replicated the provisions of the Customs Act  in ss 245B(5) and 245C(1).

Under these further amendments to the Migrat ion Act ,  ce r ta in  Aus t ra l i an
island ter r i tor ies  were designated as “excised offshore places”. 5 Any
unauthorised person who arrives in an excised terr i tory is not able to apply for
an Australian visa unless the Minister exercises discretionary power. Anyone who
enters the migra t ion zone, including Aus t ra l ian cit izens, mus t  present
themselves for immig ra t ion  clearance. 6 These “excised offshore places” are :
Ashmore and Car t ie r  Islands in the Timor Sea ( f rom 8 September, 2001);
Christmas Island in the Indian Ocean (from 8 September, 2001); Cocos (Keeling)
Island in the Indian Ocean (from 17 September, 2001); and offshore resource and
other instal lat ions (from 27 September, 2001). The Migrat ion Ac t , however, does
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not extend to the te r r i to r ies  o f  Norfolk Is land, Heard and Macdonald Is lands
and the Aus t ra l ian Antarc t ic  Terr i tory. Places included in th i s  def ini t ion
continue to be pa r t  of Aus t ra l i a ,  and Aus t ra l ian cit izens (and lawful non-
cit izens) can move to and from those areas as they move between any pa r t s  of
Aus t r a l i a .

Therefore, the “migration zone” includes the land area of al l the States and
Terr i tor ies of  Austra l ia and the waters of  procla imed ports  wi thin those Sta tes
and Terri tories. The provisions of the Migrat ion Act  continue to apply wi th in
those “excised offshore places”. The purpose of the migration zone is to define
the area of  Aust ra l ia  where a non-c i t izen must  hold a v isa in order to legally
enter and remain in Austral ia . 7

The question then is whether these legislative amendments are a  val id
exercise of coastal state jurisdict ion in accordance with international law.

International law
Internat ional law can be defined as “the body of law which pa r t i c ipa t i ng
nations recognise as binding them in thei r  conduct towards each other” .
Notably, internat ional  law does not generally deal wi th the act ions of
individuals. The Statute of  the International  Court  of  Just ice  establ ishes a court
to determine legal disputes between states .  Art ic le 38 of that Statute ident i f ies
pr imary sources of internat ional  law. 8 These primary sources can be separa ted
into three sub-groups:
1. Internat ional agreements to which the disput ing states are a party;
2. Customary internat ional law; and
3. General principles of law recognised by nations, 9 often referred to as opinio

jur i s .  Normal ly this involves considerat ion of the domest ic laws of a s tate
and identifying if the state laws have universal recognition.
Internat ional law is basical ly a system of rules and principles that aims to

govern the relat ions between sovereign s ta tes .  This paper discusses these
primary sources of internat ional law in the context of the amendments made to
the Migrat ion Act .

Multilateral treaties
The Commonwealth of Aus t ra l i a ,  using i ts recognised prerogative powers, ha s
entered into several mult i lateral treat ies, qual i fying the international law of the
sea as i t  relates to the ma r i t ime  areas surrounding Aus t ra l ian te r r i to ry .
Treat ies can be bi la tera l ,  t h a t  i s ,  s im i l a r  to a  cont rac t  between s ta tes  for a
specified purpose. Alternatively, t rea t ies  may be mul t i l a te ra l ,  by establ ishing
internat ional  rules of  conduct for a l l  par t ies to the t reaty .  Treat ies  commonly
only bind those part ies which are signatories, but treat ies may make provisions
for th i rd par t ies that  are non-par t ies to the agreement .  UNCLOS I I I , the Vienna
Convention on the Law of Treaties  1969, and the Char ter  o f  the  Uni ted  Nat ions
1945 are therefore examples of mul t i l a te ra l  t rea t i e s ,  wh ich  establ ish rules of
internat ional conduct for s tates.

Australia’s signature of an international convention/ agreement does not, of
course, have effect wi th in  Aus t ra l i an domes t i c  law wi thout  r a t i f i c a t i on . 10 The
provisions of an internat ional  t rea ty  requi re  s ta tu tory implementat ion before
the t rea ty  i s  to  form par t  o f  Aus t ra l ian law. 11 However,  t reat ies are sometimes
used to ident i fy the exis tence of customary internat ional  law, as t reat ies of ten
codify such law. As s tated by the learned President of th i s  Society, t he  R i gh t
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Honourable Sir Harry Gibbs, GCMG, AC, KBE in the 2000 Proceedings, even:
“….. i f  a Convention is not incorporated into Austral ian law by statute, the
Courts may give effect to i t  in two ways. They may conclude t h a t  the
Convent ion is a s tatement of internat ional law and tha t  the  common law
should be developed consistently with i t ,  or they may hold that individuals
would have a leg i t imate expecta t ion tha t  adminis t ra t ive decision makers
would not act inconsistently with the Convention”. 12

The High Court has held that a clear ly recognised principle of cus tomary
international law can be used as a guide in respect of the duties and obligations
of the s t a t e . 13 The Commonwealth Attorney-General’s Department currently
s ta tes  on i t s  webs i te  tha t  cus tomary in ternat iona l  law is  an impor tan t  source
of internat ional  law, and unlike t rea t ies ,  a s t a te  is not required to have
accepted a rule of cus tomary in ternat ional  law to be bound by i t .  Therefore,
internat ional  consensus on protection of people seeking asylum, or nat ions
taking pre-emptive action to defend their sovereignty, may const i tute emerging
general principles of law recognised by nat ions  (opinio jur i s ). However, as S i r
Harry Gibbs went on to state in the 2000 Proceedings:

“It has not yet been explained how a person who has no knowledge of the
existence of a treaty can have an expectation of that kind”. 14

Understandably,  whi ls t  internat ional t reat ies may not authorise the use of
procedures to enforce the treat ies ’  provisions, customary internat ional law may
provide sui table remedies or al ternat ives.  This customary internat ional  law
posi t ion supports a general  argument and/or presumption within Aus t ra l i an
law,  tha t  s ta tu tes  should not  cont rad ic t  the es tab l i shed rules of in ternat ional
law. 15 However, signif icantly, the High Court has determined t h a t  the
presumption, t h a t  Par l i ament  did not intend to contradic t  in ternat ional
t reat ies and/or customary internat ional law, has only “restr ic ted operat ion”.  In
Minis ter  for  Immigrat ion and Ethnic Af fairs  v .  Ah Hin Teoh , 16 Mason C J  and
Deane J held that the presumption is only relevant i f  the words within a statute
are ambiguous.

The High Court held unanimously in Horta v.  Commonwealth 17 t h a t :
“The parl iament’s power with respect to ‘external affairs ’  was not confined
to the enactment of laws consistent with the requirements or constraints of
internat ional  law … [An enactment ]  wi th in the legislative competence of
the par l iament ,  regardless  of  whether  the t rea ty is void or inval id under
internat ional law or whether the making of a treaty or the implementat ion
of i t s  provisions would or would not be inconsistent wi th Aus t ra l i a ’ s
internat ional obl igat ions”.

Doctrine of freedom of the seas
The classical assumpt ion proposed by the Dutch scholar, Hugo Grotius, and
der ived f rom natura l  law was tha t  the seas are open to al l .  Grot ius developed
the mare liberum  theory in the 17 th Century. His theory ass is ted the Dutch
Republic in i t s  t r ade  in the Eas t  Indies .  However, Grotius la ter  modif ied h i s
theory so tha t  a  sovere ign s ta te  could c la im jur i sd ic t ion and exclusive r ights
over par t  o f  the High Seas. I t  is th i s  mare liberum  theory, as developed by
Grotius, that provides the foundation for the “freedoms” of the High Seas:
1. The freedom to navigate;
2. The freedom of overflight;
3. The freedom to fish; and
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4. The freedom to lay cables and pipelines. 18

Economic interest  has remained the backdrop for the appl icat ion of these
theories until the present day.

UNCLOS III
UNCLOS III  established some important changes to previous Conventions such as
those of 1958, especially with respect to the delimitation of marit ime zones. The
objective of UNCLOS I I I  was the establ ishment of a const i tut ion for the oceans.
I t  codi f ied the customary internat ional  law of freedom of the seas .  I t  entered
into force, af ter obtaining 60 rat i f icat ions, in 1994.

I ts provisions established three mari t ime zones. Each of these is subject to
a specif ic jur idical regime:
1. Terri torial Sea: the area in which a state has ful l sovereignty;
2. Exclusive Economic Zone: the area in which a  s t a t e  h a s  sovereign rights;

and
3. H igh  Seas :  tha t  pa r t  o f  the ocean in which a  f l ag - s ta te  has ju r i sd ic t ion

only over its own vessels.
Signif icantly, the continental shelf was re-defined in Part VI of UNCLOS I I I

in Article 76(1) as follows:
“The continental shelf of a coastal State comprises the sea-bed and subsoil
of the submarine areas tha t  ex tend beyond i t s  te r r i to r ia l  sea  th roughout
the na tu ra l  prolongation of i t s  land ter r i tory to the outer edge of the
continental margin,  or to a distance of 200 naut ica l  miles from the
basel ines f rom which the breadth of the terr i tor ia l  sea is  measured where
the outer edge of the continental marg in does not extend up to t h a t
dis tance”.
More  d i s t an t  shel f  areas may be claimed by the coas ta l  s t a te  in  cer ta in

circumstances, as prescribed in the remaining paragraphs of Article 76. The new
definit ion is based on technical c r i te r ia ,  and clearly reflects the current
technological advances and technical capabil i ty to explore and explo i t  minera l
resources from the seabed.

Territorial sea
UNCLOS I I I , in Article 2, confirms the sovereignty of a s t a te  over i t s  land
terr i tory and internal waters to the “bel t” of sea adjacent to i ts coast cal led the
te r r i to r i a l  sea . 19 Article 3 of UNCLOS I I I  a l lows s ta tes  to  es tab l i sh  a  te r r i to r i a l
sea extending for 12 naut ica l  miles from the ma r i t ime  baseline. Sovereignty
extends to the a i r  space above the  te r r i to r i a l  sea  and to i ts bed and subsoil.
Sovereignty over the t e r r i to r i a l  sea is not absolute, but is subject to the
principles of customary internat ional law. The most s ignif icant exception is the
r igh t  o f  a l l  s t a tes  to enjoy innocent passage through other s ta tes ’  t e r r i t o r i a l
seas. Generally,20 Aus t ra l i a  exercises a c la im to the t e r r i to r i a l  sea wi th a
breadth of 12 nautical miles. 21

The sovereignty of Archipelagic Islands, such as the Cocos/Keeling Is lands
(which are excised under the Migrat ion Act ) extends to al l the waters enclosed
by the archipelagic baselines, their bed and sub-soil and airspace above. There is
a  r i gh t  o f  innocent passage through archipelagic waters .  Archipelagic Is lands
may have des ignated sea- lanes and a i r  routes through the archipelagic waters
in which al l states enjoy rights.
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Innocent passage through the territorial sea
Coasta l  s ta tes  must  a l low and not hamper the r igh t  of innocent passage in
terr i tor ia l  seas to the ships of  a l l  o ther s ta tes .  Ar t ic le 19 of  UNCLOS I I I  s t a t e s
tha t  pas sage  of a foreign vessel is considered pre judic ia l  to the peace, good
order or security of the coastal state if the vessel engages in:
1. The use or threat of force against the coastal state;
2. Exercise or practice with weapons;
3. Any a c t  a imed  a t  collecting informat ion to the prejudice of the coas ta l

s t a t e ;
4. Any act of propaganda against the coastal  s tate;
5. Launching, landing or taking on board of aircraft ;
6. Launching, landing or taking on board of any military device;
7. Loading or unloading any thing or person contrary to the  cus toms ,  f i s ca l ,

immigrat ion or  sanitary laws of  the coastal  s tate [emphasis added] ;
8. Any act of pollution;
9. Fishing;
10. Research act iv i t ies ;
11. Any act  a imed at  in ter fer ing wi th communicat ions sys tems or fac i l i t ies  of

the coasta l  s ta te ;  and
12. Any other activity not having a direct bearing on passage.

Submarines are required to navigate on the surface and show their f lag. A
coasta l  s t a te  is not normally permi t ted to suspend the r igh t  of innocent
passage.

Rights and obligations of coastal states
A coas ta l  s ta te ,  in  respec t ing tha t  r igh t  o f  innocent passage, may adopt laws
and regulat ions on many aspects of navigat ion through the t e r r i to r i a l  seas,
which mus t  be given due publicity and mus t  be complied wi th by foreign
shipping. The coasta l  s t a te  may designate sea-lanes and t r a f f i c  separa t ion
schemes for the regulat ion of shipping through i ts terr i torial seas.

Sovereignty over the terr i tor ial  sea includes cr iminal jur isdict ion on board
foreign ships pass ing through the  te r r i to r i a l  sea .  Art ic le 27(2) of UNCLOS I I I
enables the coasta l  s t a te  to “take any steps author ised by i t s  laws for the
purpose of a r res t  or invest igation on board a foreign ship” .  The provision to
take “any steps” can be contrasted with subsequent provisions enabling coastal
s ta tes  “control” over the i r  EEZ. Kaye s ta tes  t h a t  “the coasta l  S t a te  is to
determine for i tse l f  what management pr inciples i t  might wish to apply within
its terri torial sea, as an exercise of i ts sovereignty”. 22

Jurisdiction within the territorial sea
The te r r i to r i a l  s t a te  has  ju r i sd ic t ion over foreign merchant vessels in internal
waters , 23 and over cr imes 24 committed on board such vessels.25 Th i s  ju r i sd ic t ion
is  concurrent  wi th tha t  o f  the f lag s ta te . 26 Foreign ships tha t  en te r  in  d i s t ress
may not be subject to the jurisdict ion of the coastal state. 27

In Wildenhus’s Case , 28 a t rea ty  between the United S ta tes  and Belgium
granted each s ta te jur isdic t ion necessary to mainta in order on board merchant
vessels located in internal waters. In that case, a murder below decks committed
on board a Belgian ship in a  US por t  was  enough to found tha t  j u r i sd i c t i on .
Generally, the jurisdiction of the coastal state is not exercised unless the offence
disturbs the peace, dignity or tranquil l i ty of the port .
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As O’Connell comments, “a S ta te  has the competence under in ternat ional
law to extend its criminal law to any area which is subject to its sovereignty”. 29

Contiguous zone
Article 33 of UNCLOS I I I  provides t h a t  the contiguous zone may not extend
beyond 24 nautical miles from the basel ines upon which the terr i tor ial seas are
measured. Shearer defines a contiguous zone as:

“[A] body of waters lying between the  te r r i to r i a l  sea  and the high seas in
which a coastal  s tate may exercise certain enforcement powers in relat ion
to i ts  laws applying on land or in the  te r r i to r i a l  sea  … in effect i t  is a
policing zone”. 30

Therefore, UNCLOS I I I  provides a coasta l  S t a te  with sovereignty over the
te r r i to r i a l  sea, and policing powers to prevent nominated offences in the
cont iguous zone. Fi tzmaurice states that the cont iguous zone is not a “bel t” of
coastal  s tate sovereignty, or jur isdict ion beyond the terr i tor ia l  sea, i t  is  merely
a “policing zone”.31 Sheare r  s t a tes  tha t :

“ I t  i s  sometimes rashly assumed t h a t  the contiguous zone is a zone of
ex tended coas ta l  s ta te  ju r i sd ic t ion in  mat te rs  enumerated in Ar t  33 ,  v iz .
cus toms,  f i sca l ,  immigra t ion ,  and sani ta t ion. A close reading of t he  t ex t
and the dra f t ing history, however, reveals t h a t  th i s  is not so. The
contiguous zone is juridically part of the high seas … Moreover, the coastal
state may only exercise ‘control ’ (not sovereignty or jur isdic t ion) over the
contiguous zone necessary:
( a ) to prevent infringement of the spec i f ied laws wi th in i t s  t err i tory  or

terr i tor ial  sea,  and
(b) to punish inf r ingements of  those laws commit ted wi th in i t s  ter r i tory

or ter r i tor ia l  sea” . 32

Article 33 of UNCLOS I I I  provides two “l imbs” under which a S ta te  may
exerc ise control .  Shearer  proposes that  the f i r s t  l imb is  to prevent offences of
“inward-bound” vessels intending to en ter  the te r r i to r ia l  sea ;  the second l imb
provides for outward-bound vessels that have committed an offence within the
ter r i tor ia l  sea .  UNCLOS III  restr icts the punishment of vessels in the contiguous
zone to offences committed within the terr i torial sea. Therefore, punishment of
vessels in the contiguous zone is arguably restricted to those vessels leaving the
te r r i to r i a l  wa te r s .

The Commonwealth of Austral ia has claimed a contiguous zone beyond the
te r r i to r i a l  sea in the Mar i t ime  Legis lation Amendment Act 1994. The
appl icat ion of coasta l  S t a te  powers was summar i sed in the Explanatory
Memorandum  to the Border Protection Amendments Bil l  1999.33

The dis t inct ion between the UNCLOS I I I  provisions pertaining to the
terr i tor ia l  sea and the cont iguous zone emphasise the intent ion of the draf ters
of UNCLOS I I I  to di f ferent ia te the two “bel ts”  of  jur isdic t ion.  Therefore,  i t  ha s
been argued by academics and the media t h a t  coasta l  s ta tes  are l imi ted in
thei r  abi l i ty to take preventative act ion aga ins t  foreign flag and non-flag
vessels, such as those carrying “asylum seekers”, in the contiguous zone.34 There
is the potential for a breach of the duties espoused by Article 300 of UNCLOS I I I ,
t h a t  is the ful f i lment in good f a i t h  of obligations assumed under the
Convention. There is therefore the potent ia l  for Aus t ra l ian vessels act ing in
accordance with the Migrat ion Act  to act in breach of international law.
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Exclusive Economic Zone
Under UNCLOS I I I , coasta l  s ta tes  re ta in sovereign r igh ts  over the exclusive
economic zone, although these sovereign rights l imi t  the c lass ica l  f reedoms of
the High Seas of  other s ta tes .  Pa r t  V of UNCLOS I I I  creates a specific legal
regime, the Exclusive Economic Zone (EEZ) in which coastal states have:

“Sovereign r igh ts  for the purpose of exploring and exploiting, conserving
and managing the natural resources, whether l iving or non-living, of waters
superjacent to the seabed and of the seabed and i t s  subsoil, and w i th
regard to other act iv i t ies of the economic exploi tat ion and explorat ion of
the zone, such as the product ion of energy f rom the water ,  currents and
winds”.
Under Art icle 57, this EEZ is not to extend beyond 200 nautical miles from

the baselines. With regard to the Migrat ion Act , Article 73(1) enables a state:
“In the exercise of i t s  sovereign r igh ts  to explore, exploit , conserve and
manage the living resources in the exclusive economic zone, take such
measures, including boarding, inspect ion, arrest and jud ic ia l  proceedings,
as may be necessary to ensure compliance wi th the laws adopted in
compliance with this convention”.
Shearer suggests  that  coasta l  S ta tes merely have preferent ia l  r ights to the

fish stocks within the EEZ. Article 58(2) applies:
“……Articles 88 to 11535 and other pertinent rules of internat ional  law to
the exclusive economic zone in so far as they are not compatible with this
pa r t ” .
Commentators have suggested tha t  the  de ta i l ed  and specific a r t i cu l a t ion

of enforcement powers of a coastal state contained in Par t  V  o f  UNCLOS I I I  i s
markedly d i s t inc t  from s imi la r ,  more general powers contained elsewhere in
UNCLOS III . 36

Australian maritime zones
The Commonwealth’s sovereignty wi th regard to the t e r r i to r i a l  sea was
proclaimed by s. 6 of the Seas and Submerged Lands Act  1973. Aus t r a l i a
exercises a claim to twelve nautical miles of terr i torial sea. The Commonwealth
has c la imed a cont iguous zone beyond the terr i tor ia l  sea.  S imi lar ly ,  Austra l ian
sovereignty over the contiguous zones and an Exclusive Economic Zone have also
been claimed by subordinate regulat ion.37 These legislative enactments have
effectively adopted the internat ional  conventions signed by Aus t ra l i a  into
domestic law.

The coasta l  s tate does have sovereign r ights to the resources within the
te r r i to r i a l  sea; however, i t s  abi l i ty to enforce i t s  r igh t s  wi thin the EEZ i s
res t r ic ted to the conservation of the marine environment. Arguably, vessels
stopped and boarded for Migrat ion Act  offences in the EEZ are under the
jur i sd ic t ion of  the f lag s ta te  and not  sub jec t  to  the jur i sd ic t ion of  the coas ta l
s t a t e . 38 General ly speaking, the laws of the f lag state apply in relat ion to ships,
and except in certain circumstances, only the flag state can exercise jurisdict ion
in relat ion to ships enti t led to f ly the f lag of that state (Art icle 92, UNCLOS III) .

I t  has been argued that coastal  s tate jur isdict ion over the high seas would
not recognise the operation of Aus t ra l ia ’ s  cus toms and migra t ion laws wi th in
the EEZ. 39 Therefore, the establ ishment of jur isdict ion beyond the terr i torial sea
is essential for the enforcement of coasta l  s t a te  laws upon vessels of flagged
states operat ing within the EEZ and adjacent high seas.



155

Jurisdiction and sovereignty – conclusion
Current  Aust ra l ian domest ic  leg is la t ion a l lows for  a non-Aust ra l ian f lag vessel
to be boarded and arrested for a Migration Act  offence which may be committed
outside Aus t ra l ia ’ s  contiguous zone.40 Therefore, the Migrat ion Act  allows
act ions aga ins t  non-Australian and non-flagged vessels wi thin the 200-mile
Exclusive Economic Zone.

The High Court has held that there is no terr i tor ial  l imitat ion placed upon
the Commonweal th Par l iament in pass ing laws for the “peace,  order and good
government of the Commonwealth”. Further ,  i t  is for the Commonwealth to
decide whether a law will be for the peace, order and good government of the
Commonwealth. 41 The Commonwealth Government has the power to legis late
wi th ext ra - ter r i tor ia l  e f fec t .

S igni f icant ly ,  the jur isdic t ion of the Commonweal th is  not l imi ted to laws
which are consis tent with internat ional law, despi te pr inciples of internat ional
law to the contrary,42 provided there is a suff icient nexus between Austral ia and
the ma t t e r s  to which the laws relate. 43 Provided t h a t  valid nexus44 ex i s t s
between the state and the alleged offence, internat ional  law will recognise the
jur i sd ic t ion of the  s ta te .   The operation of jur i sd ic t ion ex t ra - te r r i to r ia l ly  i s
generally permi t ted where the offence is aga ins t  the “security, t e r r i t o r i a l
integrity or polit ical independence of the  s ta te ” .  Fur ther ,  common “ law cour ts
have viewed the extension of jurisdiction legitimate where the intended result or
the in tended v ic t im were wi th in the ter r i tory and i t  was necessary to protect
peace, order and good government”.45

In Davis v. Commonwealth , Brennan J (as he then was) held that:
“ [T]he executive power of the Commonwealth extends to the protect ion of
the nation aga ins t  forces which would weaken i t ,  i t  extends to the
advancement of the nat ion whereby i t s  s t rength is fostered. There is no
reason to res t r i c t  the executive power of the Commonwealth to ma t t e r s
within the heads of the legislative power”. 46

Brennan J ident i f ied the prerogat ive power as a source of cons t i tu t iona l
author i ty ,  which enables the Par l i ament  to take act ion to protect the
sovereignty of the Commonwealth and i t s  laws.  A use of  a  s ta te ’ s  preroga t ive
power includes re la t ions wi th another  s ta te (known as the domes t ic  ac t  o f  a
s t a t e ) . 47 The common law has held such acts  of s t a t e  to  be non-just iciable in
Aust ra l ian Cour ts .48

The High Court of Aus t ra l i a  has determined t h a t  the Commonwealth
Par l iament  has the power to dec ide what  in ternat ional  l aws i t  will enforce in
accordance with the Commonwealth Const i tut ion. The accession of Austral ia to
an internat ional  agreement will have no effect on the law of Aus t r a l i a . 49

Aust ra l ian domestic legislat ion should, i f  possible, reflect the obligat ions
imposed by internat ional  law; however, the Aus t ra l ian Par l i ament  has been
recognised as having the power to pass legis lat ion with extra- terr i tor ia l  ef fect .
Therefore i t  can be argued t h a t  the Commonwealth Par l i ament  has a
prerogative power to pass laws which may conflict wi th internat ional  laws,
regardless of whether the Migrat ion Act  could be argued to be in breach of the
sovereignty of a flag state.

By enact ing these legis la t ive amendments ,  Austra l ia has adopted a dual is t
approach to internat ional  law, reflecting a h is tor ica l  predilection for
posi t ivism and a reluctance to rel inquish internal sovereignty. 50 As a resul t ,  the
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Commonwealth Par l i ament  mus t  ra t i f y  an internat ional  t rea ty  before i t  can
operate domestical ly. Addi t ional ly ,  customary internat ional  law is not obliged
to be followed unless ra t i f i ed  by domest ic legis la t ion.51 As Shearer has s t a t ed ,
Austra l ia must ensure that  i t  careful ly and select ively adopts internat ional  law
into domest ic law to “gua rd  aga ins t  the danger of … hasty incorporation of
international law to the possible prejudice of the beneficial development of the
common law of Austral ia”.52

There is a general  presumption of law that Par l iament would not intend a
s ta tu te  to be inconsistent wi th the es tabl i shed rules of internat ional  law and
comity of nations. In Chhu Kkeng L im v. Minis ter  for Immigrat ion,  Local
Government and Ethnic Affairs ,53 the High Court favoured the construct ion of a
Commonweal th s ta tute which accorded with the obl igat ions of Austra l ia under
an internat ional  t reaty .

The High Court has clar i f ied the circumstances in which that presumption
can be used to interpret  domestic legislation. Generally, there mus t  be some
ambiguity within the legis lat ion which would provide recourse to internat ional
law to ass i s t  wi th s ta tu tory in terpre ta t ion . 54 However, recourse to international
law to ass is t  in the const ruct ion of  domest ic  law is  not  required i f  the s ta tute
expresses a c lear intent ion which is contrary to internat ional  law. 55 Fur ther ,
there is no requirement in the Consti tut ion that the Commonwealth’s legislat ive
power is confined within the l im i t s  of Aus t ra l ia ’ s  legislative competence a s
recognised by internat ional law. Therefore, our const i tut ional system l imits ful l
review by Aus t ra l ian courts in determining whether domestic legislat ion has
breached international law. 56

Although there is  a s t rong presumpt ion in the common law aga ins t  the
ex t ra - t e r r i to r i a l  operation of law ( extra  t e r r i tor ium jusdicenti  impune non
pare tur : “the sentence of those ad jud ica t ing outs ide the i r  ju r i sd ic t ion can be
disobeyed wi th impuni ty”) ,  the Aus t ra l ian Par l i ament  is sovereign and
expresses the will of the Australian people within the democracy.57

Australia’s sovereignty, as espoused by the application of the Migrat ion Act
to the Islands excised from the migration zone, is within prerogative power. 58 As
the President of this Society wisely stated in the 2000 Proceedings:

“Some commentators say t h a t  the increasing inter-dependence of the
nat ions of the world, and the need for Austral ia to relate to other nat ions,
have made i t  necessary for us to t ransfer  some of our sovereignty to the
United Nations. It is true that we cannot live in isolation. It does not follow
th a t  we should allow remote Commit tees to decide what  r igh ts  the
inhabi tants of Austral ia should have. The decis ions they have so far made
do not convince us that they have more wisdom than our own processes can
provide”.59
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Chapter Eleven
The United Nations as a Source of International Legal

Authority

Professor Gregory Rose

What are the connections between the United Nations and The Samuel Gr i f f i th
Society? One is tha t  Aus t ra l i an cons t i tu t iona l  l awyers  are now examining the
relat ionship between international law and consti tut ional law.

Just ice Kirby of the High Court  of  Austra l ia f i rs t  argued for the re levance
of internat ional  law in construing the federal const i tut ional  requirement of
“ just  terms” in compensat ion for compulsor i ly acquired property (s .  51(xxxi)) .
In Newcrest  Mining v. Commonwealth in 1997, he s ta ted t h a t  in cases of
ambigui ty  in the federal  Const i tut ion,  “ in ternat ional  law is a leg i t imate  and
important influence on the development of the common law and cons t i tu t iona l
law, especially when internat ional law declares the existence of universal and
fundamenta l  r igh t s ” . 1 The argument for the relevance of internat ional  law to
const i tut ional interpretat ion was pressed in judgments by his Honour again in
Kartinyeri v.  Commonwealth  in 1998,2 concerning interpretat ion of the power to
legislate in relat ion to race (s. 51(xv)), and again a lmost  each year
subsequently. 3

The argument has generated controversy and has been viewed crit ically by
other High Court  Just ices .  Just ices Gummow and Hayne in Kartinyeri ,  Jus t ices
Gleeson, McHugh and Gummow in AMS v.  AIF in 1999,4 and Just ice Cal l inan in
Western Austral ia v. Ward in 2002,5 each s ta ted t h a t  i t  is inappropr ia te to
apply the principles of internat ional law to const i tut ional interpretat ion. In Al-
Kateb v. Godwin in 2004, Justice McHugh described the argument as “heretical”. 6

Controversy concerning the relevance of international law to cons t i tu t iona l
law is erupting also in other const i tut ional ly and democrat ical ly governed
Sta tes .  In the USA,  Jus t ice Ruth Bader  Ginsburg of the federa l  Supreme Court
aroused public c r i t i c i sm for her 2003 address to the American Cons t i tu t iona l
Law Society, which advocated a s im i l a r  deference to internat ional  law in
const i tut ional interpretat ion. However,  her argument has since been supported
by at least two other Supreme Court justices in the USA.  7

Back in Austral ia, in legal f ields beyond consti tut ional law, such as human
rights law, environmental law and commercial law, questions concerning the role
of internat ional  law are evident. They range from questions concerning the
predominance of the Executive in treaty-making, to the wide legislat ive powers
t h a t  t rea t ies  vest in Par l iament ,  to the la t i tude available to judges when
employing international law in the application of legislation and common law. 8

Competing Australian and international law
Some Aus t ra l ian legal academics have begun to describe the prevail ing
Austra l ian at t i tude to internat ional  law as anxious ,  worry ing and defens ive.  I t
has been viewed as a legal expression of the insular pol i t ics of Aus t ra l i an
fundamenta l i sm. 9 However, skepticism concerning the roles of international law
within Aus t ra l ian laws is achieving higher profile and taking on a sense of
immediacy for several more plausible reasons.



164

These inc lude the rapid expansion of the scope, volume and prescript ive
deta i l  of internat ional  norms, and the fac t  t h a t  these norms increasingly
impac t  on ma t t e r s  t h a t  concern the internal governance of countries, r a t he r
than merely aspects of their international relat ions. These norms are sometimes
made by means of procedures t h a t  do not require the direct consent of an
a f fec ted  S ta te ,  o r  tha t  a t t enua te  the requirement of ind iv idua l  S ta te  consent,
where the norm is formed by the broader wil l of the “international community”.
Internat ional  mechanisms to moni tor ,  promote or coerce S ta te  compliance are
emerging, lending to these norms new and substantial consequences. 10

Consequently, there is growing concern in some quar ters  over perceived
confl icts between national interests, set out in domest ic  laws and policies, and
international laws. For example, concern has been art iculated by some members
of the current Aus t ra l ian Government, especially about internat ional  human
rights norms that address aspects of Austral ian domestic governance.

Of course, not all Aus t ra l ians express such concern. Some members of
Aus t ra l ian civil society support those same internat ional  norms, and see in
government unease advantageous opportunit ies to exert influence. Indeed, the
tension between internat ional  and domestic rules is often the product of a
pol i t ica l  struggle between domestic players projected onto an in ternat ional
stage. For example, in the  human r igh t s  f ie ld ,  the domest ic  p layers  might  be
generalised as lobby groups leveraging internat ional  norms aga ins t  na t ional
governments. While ma j o r i t a r i an  governments see the engagement of
internat ional  ins t i tu t ions against  them as an internat ional  inter ference in thei r
democrat ical ly leg i t imated domestic mandate ,  the lobby groups see i t  a s
internat ional  legi t imat ion of  thei r  r ights .

This brings us directly to the question of whether the legal posi t ion
ar t icula ted by an internat ional  ins t i tu t ion about a S ta te ’s  domest ic  obl igat ions
should take precedence over a conflicting political position held by that State. In
other words, should the State consider i tself bound by an international norm in
the absence of i t s  speci f ic sovereign consent to i t ,  especially an in ternat ional
norm concerning its internal governance?

Sovereign consent to international laws
According to the t r ad i t iona l  parad igm,  internat ional  laws derived the i r
legi t imacy from the consent of sovereign S ta tes .  The idea t h a t  a sovereign’s
consent is required as a precondition to i t  being legally bound in i t s
internat ional  relat ions is as old as the idea of the S ta te  i tself .  This
international principle reflected the real i ty in Italy when the legal notion of the
State evolved during the Renaissance. I tal ian ci ty States found i t  convenient to
recognise each other as equals and to respect  the immuni t ies  of each other’s
ambassadors. The doctr ine of sovereign equal i ty that they developed was l a t e r
applied to the geographically wider modern State.

In 1648, the Peace of Westphal ia shaped much of Europe as we know i t
today, defining some contemporary borders and formal is ing sovereigns and
nat ional poli t ies. The Treat ies certify the b i r th of the modern S ta te ,  and
recognise the respective secular sovereigns’ r igh t s  to make all iances among
themselves and wi th foreign powers.11 Thus, the notion of sovereign equali ty,
meaning t h a t  one sovereign S ta te  may not legally impose on another an
obligat ion without the other ’s consent,  became a  fundamenta l  fea ture  of both
the main sources of internat ional law: treat ies and customs.
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The development of internat ional  law a t  the global level continues to be
premised on the t rad i t iona l  theory of sovereign State consent. Nevertheless, in
contemporary pract ice, direct consent is becoming less impor tan t .  The
increasing global isat ion of al l  aspects of human life – economic, technological,
social, cultural and polit ical – has required increased levels of legal cooperation
and coordinat ion across nat ional borders.  Internat ional law has developed in
range, depth and complexity, and internat ional  ins t i tu t ions  have developed
procedures to make i t  easier to adopt and apply internat ional  laws. Modern
States have effectively ceded aspects of their sovereignty, in the sense of the i r
absolute internal legal independence, to f ac i l i t a t e  greater in ternat ional
cooperation and coordination.

Concerning the format ion, appl icat ion and interpreta t ion of  t rea t i e s ,  the
Vienna Convention on the  Law of Treat ies  is an au thor i t a t i ve  s ta tement  of
tradit ional principles. I t  provides that no agreement may impose obligat ions on
a th i rd  par ty wi thout  i t s  consent.12 Conversely, every t rea ty  obligation i s
premised on the consent of the  par t i e s  to i t .  Nevertheless, the prerequisi te of
consent by States before they may be bound by t rea ty  provisions is becoming
a t tenuated as a result of the adoption of new procedures for negotiat ion,
amendment, interpretat ion and enforcement of treat ies.

In the negotiat ion of mu l t i l a t e ra l  t rea t ies  in which many S t a t e s
par t i c ipa te ,  the use of “package deal” tex t s  to which no reservation can be
made, and of consensus or major i ty  vot ing procedures for adoption of t ex t s ,
reduce S ta te  negotiators ’ opportunit ies to incorporate nat ional goals in an
internat ional  text .  Nevertheless ,  the State might f ind i tse l f  compel led to adopt
the package deal because of the ma jo r  disadvantages of exclusion from the
mul t i la te ra l  reg ime.

In relat ion to amendments, non-objection and major i ty  vot ing procedures
are used to expedite entry into force without the requirement that States rat i fy
amendments. For example, under the “taci t  consent” procedure, i f  a Party does
not object within 90 days after adoption of amendments to technical annexes of
some Internat ional Ma r i t ime  Organisation conventions, the amendments enter
into force wi thout  the S ta te ’ s  r a t i f i c a t ion  or expl ic i t  consent. Under the
Montreal Protocol on Substances t h a t  Deplete the  Ozone Layer , cer ta in
amendments (called “ad jus tment s ” )  to the Protocol can be adopted by two-
thirds major i ty vote, and wil l  then enter into force automatical ly for al l  part ies
as specif ied in the adjustment.

Concerning the interpretat ion of treaties, independent experts commit tees
and compulsory dispute resolution provisions have reduced State influence over
the in terpre ta t ion of  some t rea ty texts .  Trends that  a t tenuate the prerequis i te
of consent are a lso evident in the imposi t ion of  obligations on non-parties to
comply with communal resource regimes. For example, part ies to the High Seas
Fish S tocks  Agreement are bound by subsequent related regional high seas
fisheries agreements, even though not parties to them.

Concerning the formation of internat ional  legal custom, called cus tomary
internat ional law, sovereign consent is  a lso a t radi t ional feature.  The theory is
that custom is formed by the concurrence of two complementary components: a
par t i cu la r  pa t te rn of  prac t ice  by S ta tes  in  the i r  in terna t iona l  re la t ions ( “S ta te
pract ice”) ,  together wi th the opinion of those S t a t e s  t ha t  t he i r  p r ac t i c e  is a
legal obligation ( “opinio jur i s ”). Both S ta te  pract ice and opinio jur i s  a re
required to be near universal and uni form. 13 Examples of cus tomary
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in ternat ional  laws include the recognition of sovereign equality, honouring of
t rea t ies  and protection of foreign d ip lomat ic  envoys. The consent of the
sovereign State to the legal norm is implic i t  in the component of opinio jur i s .
Disagreement, i.e., lack of consent, t h a t  a pa r t i cu la r  pract ice is a legal
obligation, would undermine the near universal and uniform consent necessary to
empirically prove the presence of opinio juris .

There are conceptual problems in the t r ad i t iona l  theory of cus tomary
in terna t iona l  law tha t  mani fes t  themselves  in the myr iad prac t ica l  d i f f i cu l t ies
concerning state consent. In relat ion to both pract ice and opinio jur i s  there  i s
now controversy over whether mere statements (not linked wi th other posit ive
act ion) can be considered to amount to State pract ice and can thereby produce
“instant custom”. United Nat ions resolut ions would take on a legis lat ive aspect
i f  mere conference and meeting resolutions themselves were format ive of
customary internat ional law.

There is also a diversi ty of opinions as to which bodies have the authori ty
to pronounce that there is sufficient empirical evidence to prove the existence of
a customary internat ional  law at  a point in t ime. Candidate bodies include the
judgments of the Internat ional Court of Just ice and other in ternat ional
t r ibunals  and nat ional  cour ts ,  and the opinions of internat ional  commit tees ,
meetings and academic researchers. 14

The conclusion that must be drawn from this brief survey of contemporary
developments in t reaty and customary internat ional  law format ion is  that ,  in a
variety of ways, the requirement of sovereign consent as a precondition to being
legally bound is eroding.

In the absence of the direct consent of a sovereign State to be bound by a
par t i cu la r  in te rna t iona l  law, whether t rea ty  or custom, some other source of
legi t imacy needs to be found i f  the internat ional law is to bind that State.  This
requirement for an al ternat ive source of legi t imacy is most  acute where
internat ional  laws address how a S ta te  mus t  conduct i t s  internal a f f a i r s .
Cla ims of  super ior i ty  for  in ternat ional  law v i s  á  v i s  nat ional law need to be
assessed by cr i ter ia that indicate their relat ive legi t imacy.

Democratic criteria for international legitimacy
Despite cri t iques of i t s  Euro-centr ic ,  mascul in is t  and/or post-colonial aspects,
many scholars presume an inherent au thor i ty  in internat ional  laws over
nat ional  laws.  On th is  view, a t  least certain internat ional  laws are superior
because they mani fes t  “na tu ra l  law”. They are the basic laws of human
experience, dictated by reason, universal and binding over all other laws.15 This
perspective is most  evident in discourse concerning internat ional  peremptory
norms, or “ jus cogens” ,  that  prevai l  over a l l  other internat ional  laws. However,
i t  a lso extends to the wider f ie lds of universal  or erga omnes  laws, concerning
human r igh ts  or human i t a r i an  r igh ts  and internat ional  environmental or
natural resources obligat ions. 16 Governments and advocacy groups ut i l i s ing the
author i ty  of internat ional  law for ins t rumenta l  purposes reinforce t h i s
presumption of superior i ty wi th powerful rhetoric, especially in the field of
human r ights . 17

Nevertheless, i t  is not a simple ma t t e r  to identify na tu ra l  laws or to
determine who should be entrusted to identify them. Different religious and
cul tura l  systems would tend often to disagree on specific formulat ions.  Great
uncertainty surrounds even which internat ional  l aws might  be considered “ ju s
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cogens”, and negotiators of the Vienna Convention on the Law of Treaties ,  which
codified the concept, could not agree on any.18 Nor migh t  an ident i f ied general
pr inc ip le of  natura l  law be s t ra ight forward to apply to a complex and unique
s i tua t ion in a  pa r t i cu la r  p lace  and t ime.  Therefore, the  na tura l  l aw seems a
structure too poorly defined to clearly overshadow specific national laws.

Nor can the search for  leg i t imacy conclude that  i t  is s imply the physica l
power to enforce international l aws  tha t  fo rms  a  sa t i s f ac to ry  legal cr i ter ion.
Nat ional regimes can of ten exer t  greater physical force than can mu l t i l a t e r a l
legal regimes, and there is  no certa inty as to th i s  unt i l  a f te r  coali t ions a re
formed and batt le is done. Relat ive physical force is realpol i t ik  but not a legal
formula.  Any c la im to super ior legal  legi t imacy must therefore res t  on a  more
jurisprudential basis than brute power to enforce compliance.

That jurisprudential basis is the concept of relat ive just ice. Two categories
of jus t ice c r i t e r i a  – procedural jus t ice and substantive jus t ice – form the
indicators suggested here to prove the relat ive legit imacy of international law. 19

I t  would be necessary to demonstrate that  the internat ional law is super ior in
terms of both i ts quali t ies of procedural and substantive just ice.

Procedural  jus t ice requires that  a law be adopted in accordance wi th the
appropria te legis la t ive or judic ia l  processes ,  as set  out in some const i tu t ional
order.  Substant ive just ice requires t ha t  t he  l aw conform to the mora l ,  soc ia l ,
economic and cultural values of those persons it addresses.

The contemporary history of states demonstrates that the various values of
a polity are most  reliably determined by polls of i t s  members. These are
conducted regularly in the form of elections to government of persons who
represent their values, or sometimes by ad hoc  referenda on par t i cu la r  i s sues .
Thus, democrat ic government has emerged as a reliable system to deliver
substantive justice, which could synonymously be called democratic just ice.  I t s
democrat ic accountabi l i ty mechanisms concurrently make i t  a more reliable
deliverer of procedural justice also.

For an in ternat ional  law to have greater  leg i t imacy than the nat ional  law
of a l iberal  democrat ic s tate ,  then, i t  would need to be demonstrable t h a t  t h e
internat ional  law is a t  least as jus t .  To demonstrate t ha t ,  f i r s t ,  the
internat ional  law needs to be adopted under const i tut ional  procedures, a s
guided by liberal principles, to promote democratic values. Second, it needs to be
demonstrated that the internat ional law promotes those values more effect ively
than the conf l ic t ing nat ional  law. The l a t t e r  demonst ra t ion i s  a compara t ive
ut i l i tar ian calculat ion of how many people are benefi ted, how much, and over
how long. 20 For example,  the value to a State X of cheap o i l  tha t  p roduces  a i r
pol lut ion might be less than the value to all other s ta tes  of m i t i ga t i ng  the
damage to them caused by the  d r i f t  of t h a t  a i r  pollution. In th i s  case, the
international law could be more legit imate than the law of State X.

If i t  were demonstrated t h a t  functional democrat ic processes inform
internat ional  law-making, then the greater legi t imacy of internat ional  over
nat ional law-making might be premised on i ts greater democrat ic authori ty.  By
drawing on every voter in the world, albeit in appropriately qualif ied, weighted
and indirect ways, i t  would identify substantive values more widely and
thoroughly than do nat ional law-making processes t h a t  draw on nat ional
communities only.

This s implis t ic account of substant ive just ice does not pretend to evaluate
various models of democracy (representative, par t i c ipa tory ,  p lu ra l i s t ,
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deliberat ive, etc) or the various views of l iberal principles (u t i l i t a r i an ,  r i gh t s -
based, redis t r ibut ive,  etc) tha t  gu ide  democrat ic governance. For example, i t
does not address the strengths and weaknesses of the ways t h a t  a nuanced
rights-based approach to democracy migh t  af fect the balance of conflicting
interests between oppressive democrat ic majori t ies and sub-nat ional minori t ies
in need of protect ion. I t  mere ly  i l lus t ra tes  the c la im t h a t  l iberal democracies
can and do make for the legitimacy of their domestic laws.

As an al ternat ive source of legi t imacy to direct sovereign consent, ha s
international law-making developed such consti tutional procedures – ones t h a t
employ democratic processes guided by liberal principles?

United Nations constitutional processes
The bulk of contemporary international law at the global level is formed by the
adoption of t reat ies and resolut ions, pr imari ly through United Nat ions fora. An
examinat ion of  the l ibera l  democrat ic  qual i t ies of these legal norms requires
study of their formal adoption processes, which are  se t  out  in Uni ted Nat ions
consti tutional documents, and a survey of the implementation of those adoption
processes in pract ice. Tha t  is, law-making is examined for i t s  adherence to
const i tut ional i ty ,  democrat ic authent ic i ty and l iberal pr inciples.

Although the United Nations is not one monolithic organisation but several
inst i tut ions, generical ly cal led organs, agencies and programs, the i r  decision-
making processes are s im i l a r  and inter-related. The chief cons t i tu t iona l
document is the United Nations Charter .  I t  prevai ls over al l  other treat ies. 21 The
Charter sets out the purposes and pr inciples of the Uni ted Nat ions,  i t s  organs,
and their  funct ions and decision-making procedures. The principal organs are
the General Assembly, Security Council, Economic and Social Council, Trusteeship
Council, Internat ional Court of Just ice and the  Secre ta r i a t .  The Assembly and
Councils can be likened to the legislative arm of government, and the Court and
Secretariat to the judiciary and executive arms, respectively.

Only the Securi ty Council has the authori ty to make binding decisions that
all United Nations members mus t  carry out, while the Assembly and other
Councils are empowered merely to make recommendations. 22 For the binding
decisions of the Security Council to have procedural legi t imacy or
consti tutionali ty, they need to conform to procedures set out in the Charter. Yet
the history of Security Council decision-making is coloured by depar tu res  f rom
i t s  const i tut ional  procedures. Article 27 provides t h a t  each member of the
Security Council shall have one vote, and that decisions on substantive ma t t e r s
shall be made by aff irmative vote of nine of the f i f teen members, including the
concurring votes of the five permanent members. Nevertheless, the pract ice of
adopting substantive decisions despite abstentions ( ins tead of concurring
a f f i rma t i ve  votes) of permanent members of the Securi ty Council has become
regular .

The General Assembly also depar ts  readily from other cons t i tu t iona l
constra ints .  Art icle 12 provides that the General Assembly shal l  not make any
recommendat ion wi th regard to a  d i spute  or a peace and security s i t ua t i on
tha t  the  Secur i t y  Council is currently engaged by, unless the Security Council
requests i t  to. Yet, the General Assembly commonly adopts such
recommendations.

Delivery of procedural just ice is not assisted by the parlous relat ionship of
the Securi ty Council and General Assembly to the jud ic ia l  a rm of the United
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Nat ions.  The Court ’ s  decis ions indicate that  the major i ty of  i t s  j ud i c i a ry  have
considered i t to be subordinate to both the General Assembly and the Secur i ty
Council,23 despite occasional rhetoric concerning judicial independence. Thus, the
Court does not address i t se l f  to scrutiny of the cons t i tu t iona l i ty  of decisions
taken by either body.

These cursory observations of United Nations decision-making procedures
identify s igni f icant shortcomings in procedural legi t imacy t h a t  are common
under i ts own const i tut ional processes.  I t  does not have a robust separat ion of
jud ic ia l  powers, and i t s  fundamental  const i tut ional  procedures for decision-
making are not adhered to. Thus, not al l  international laws made by the United
Nations enjoy procedural legit imacy.

To assess the legit imacy of United Nations decisions i t  is also necessary to
consider whether they are substantively jus t ,  by examining the democra t ic
qual i t ies of i t s  decision-making processes. Are they adequately designed and
employed to identify and conform to the moral ,  social ,  economic and cu l tu ra l
values of those persons they address?

The ma jo r  players dra f t ing the United Nations Charter  designed mos t
decision-making procedures premised on the notion that al l States are sovereign
equals. Accordingly, all members of the United Nations General Assembly and two
of i ts Councils have equal voting rights. Of course, this design is not inherently
democrat ic .  China and India, with over a  t h i r d  of the world’s population (2
billion people), each have one vote, in common with Nauru (12,000 people).

Nor is there any procedural requirement that a state ’s vote conform to the
values of i ts populace as identi f ied by democrat ic polls. India is a reasonably
functional democracy while China is not, yet there is no dist inction between the
votes t h a t  each exercises in these organs. Thus, the “one size f i t s  a l l ”
inst i tut ional decis ion-making processes are designed too poorly to be able to
ref lect the moral ,  social ,  economic and cul tura l  values of “the peoples of the
United Nations” that the Assembly and Councils purport to serve.

Even a decision-making process t h a t  actual ly was based principally on
indicators of  democrat ic qua l i t y  migh t  need to be formulated to addi t ional ly
ref lec t  inherent  di f ferences in s ta te in teres ts  in par t icular  subject  mat ters .  For
example,  a Uni ted Nat ions ins t i tu t ion adopt ing in te rna t iona l  laws concerning
polar region management migh t  better formulate i t s  decision-making
procedures to give specia l  weight to the af fected interests of polar countries.
Weighting mechanisms in the decision-making procedure could include extra or
chambered votes, vetos or monopoly over ini t iat ives. Global decision-making on
many other subjects – health, environment, human rights, f iscal ,  etc – could be
distr ibuted as votes weighted by relevant indicators, such as population, human
development, economy, geography, natural resources, etc.

In summary,  in our t ime of  micro- and fa i led Sta tes ,  and of  middle ,  great
and super-power S ta tes ,  i t  is fantasy to believe t h a t  all 191 United Nat ions
Member S ta tes  mus t  have identical voting weights and procedural s t a t u s .
Recommendations of organs based on equal votes often reflect the b izar re
unreali ty of this legal f ict ion. The minority of truly capable and powerful States
can be d ic ta ted to by overwhelming numbers of smal l  S ta tes  who lack the
capacity to act on their own recommendations.

The chasm between notional equality and actual capacity was recognised by
the draf ters  of  the Char te r  in one respect. Recommendations and decisions in
the UN Security Council were subjected to permanent veto rights al located only
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to the then five Great Powers (China, France, USSR, UK, USA), who formed the
majority of its then nine members. The remaining four Security Council members
were elected by the General Assembly for biennial terms.  To ref lec t  the broader
membership of the United Nations in the wake of decolonisation, the number of
non-permanent members was increased from four to ten by means of a  Cha r t e r
amendment in 1965.24

The ten non-permanent members are now elected on a geographically
representat ive basis, in accordance with the regional isa t ion of Uni ted Nat ions
membership into five geographic blocs formalised in 1968.25 S ince the draf t ing of
the Charter, the powers of Brazi l ,  Germany, India and Japan have risen, while
China and the USA have r isen fur ther and the USSR, the UK and France have
declined in relative economic, military and technological resources.

As discussed below, models for fur ther  expansion of Security Council
membership to 25 are now proposed by the United Nations Secretary-General.
However, any amendment of the Charter can come into force only on ratif ication
by all five current permanent members,26 who are unlikely to agree to
signif icantly di lute thei r  own procedural r ights .  Thus, the pat te rn of power
from a passing moment in history has been frozen into present and fu ture
Security Council decision-making. I t  is not democrat ical ly representative or
reflective of special interests.

Finally, do United Nations decisions follow liberal principles comparable to
those tha t  a  l ibe ra l  democra t i c  s ta te  shou ld  adhere  to ?  L ibera l i sm has  many
disputed meanings, but included among its core principles are adherence to the
rule of law and equal t rea tment  before the law. These principles are strongly
promoted in United Nat ions human r ights instruments and statements.  Yet they
frequently do not find their way into United Nations practice.

Concerning the rule of law, some ins t i tu t iona l  departures f rom
consti tutional procedures were noted above, but other substantive examples are
abundant. Concerning equal t rea tment  of s ta tes  in United Nations law,
notorious departures are legion. The General Assembly cannot agree on a
comprehensive condemnation of te r ror i sm because many members suppor t
terror ism agains t  Is rael .  The Secur i ty Counci l  fa i led to act  when i t  could have
prevented genocide in Rwanda, although it did act in the former Yugoslavia. The
Commission on Human Rights has engineered i ts  own demise for i ts  denials of
equa l  t rea tment  for  s ta tes  to  which i t  appl ies  human r igh ts  norms.  Examples
include its current reluctance to condemn genocide in Sudan. The malfeasance of
the Commission and i ts sub-commissions, t reaty committees and rapporteurs in
apply ing human r ights  laws to all equally, leads to the inexorable conclusion
that  l ibera l  pr inciples a t  the hear t  of  the human r ights pro ject  are not appl ied
by the United Nations itself.

Examina t ion of the liberal and democrat ic qual i t ies of United Nat ions
decision-making format ive of i t s  legal norms is an unhappy process. I t  i s
apparent t h a t  formal decision-making procedures are not adhered to, t h a t
decision-making procedures employed are poorly designed to produce democratic
quali ty, and t h a t  basic l iberal principles are often flouted. United Nat ions
const i tut ional  processes are therefore inadequate to give i t s  laws grea ter
legi t imacy than the nat ional  laws of  a l ibera l  democrat ic  S ta te ,  in the absence
of t h a t  S ta te ’ s  consent to the specific internat ional  law. The f am i l i a r
observat ion that ,  a l though the Uni ted Nat ions is  f lawed, “ i f  we didn’ t  have i t ,
we would have to invent i t” , tr i tely avoids considering whether we might invent
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better international legal decision-making processes.

Enhancing constitutional legitimacy
Presuming that  g lobal isa t ion cont inues to require an increasing range, depth
and complexity in internat ional  legal cooperation and coordination, new
internat ional  legal decision-making processes are s t i l l  sorely needed. The
precondition of a state’s sovereign consent being directly addressed to each new
legal decis ion, in order that i t  bind the state,  current ly inhibi ts the del ivery of
the required legal s tandards (much as  the prerequis i te tha t  each  a t t endee  a t
th i s  conference must  agree to the menu of a common meal would inhibi t  the
rapid delivery of the meal). Therefore, alternatives to specific consent need to be
developed to streamline processes for adopting international legal decisions and,
to be leg i t imate ,  they need to be premised on const i tut ional  procedures
delivering democratic just ice.

There appear  to  be three ways forward. One is a  p rog ram to  re form the
United Nat ions from within, in accordance with the provis ions of the  Char te r .
The second is progressively to negotiate t rea t ies  t h a t  a l ter  the processes for
adopting legal decisions, incrementally altering decision-making procedures for
part icular subject matters under each treaty. The third is to develop al ternat ive
law-making inst i tut ions outside of the United Nations.

F i r s t ,  reforming the Uni ted Nat ions f rom wi th in is the project t h a t  the
current Secretary-General, Kofi Annan, would like to leave as his legacy. On 21
March,  2005 he proposed the organisat ion’s most  ambi t ious  project for
const i tu t ional  reform s ince i t s  incept ion. 27 The most  discussed proposal is to
expand the Security Council by nine members, from 15 to 24, including either six
new permanent members without veto powers, or eight new renewable positions.
The other substantial proposal is to abolish the defunct Trusteeship Council and
replace i t  wi th a Human Rights Counci l ,  smal ler  and more  au thor i t a t i ve  t han
the current Human R igh ts  Commission. Each of these changes requires a
Charter amendment. The Human Rights Commission would be dissolved, and a
Peace Building Commission established under the Economic and Security Council
by resolution.

The di f f icul ty wi th the reform proposals  is tha t  they  do not address the
fundamental  lack of democrat ic jus t ice embedded within the Char ter ’ s
foundations. They do not alter the entrenched veto powers of the permanent five
members of the Securi ty Council, or the f ic t ion of sovereign equality in other
decision-making organs. In fact, i t  is impossible to reform these from within the
f ramework of  the Char ter ,  as  the major i ty  of  Uni ted Nat ions members are not
democracies and would oppose reforms premised on democrat ic jus t ice .
Therefore, efforts to reform from within, in accordance with the Charter, wil l be
forever fruit less.

The second approach, which is to incrementally a l ter  decision-making
procedures for pa r t i cu la r  subject ma t t e r s  by means of ad hoc t rea t ies ,  i s
already in progress. United Nations t rea t ies  concerning t ropica l  t imber ,
a tmospher ic ozone depletion, c l imate change and nuclear safety each
di f ferent ia te the obl igat ions of  various categories of the i r  pa r t i e s . 28 They and
others also set their  entry into force provis ions according to cr i ter ia related to
the t rea ty sub jec t  mat ter ,  ra ther  than according to the number of  ra t i f ica t ions
by sovereign equals. Outside the United Nations, ins t i tu t ions  concerned w i th
f inancia l  and t rade mat ters  have long qualif ied sovereign equali ty in decision-
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making procedures by applying economic c r i te r ia .  Nevertheless, t rea t ies  a re
negotiated on the f ict i t ious premise of sovereign equal i ty and are ad hoc . They
form a meandering path that wanders without a dest inat ion.

The th i rd  approach, which is to develop al ternat ive law-making
ins t i tu t ions  outside of the United Nations, is the only one t h a t  offers any
potential .  I t  is l ikely that other poli t ical al ignments outside the UN, such as the
G8, NATO or the “coalition of the willing”, will develop international law-making
roles independent of and overlapping the mandate of the United Nat ions.
Weighted voting, direct democrat ic representation, chambered decision-making
and strengthened judicia l  oversight of procedural integr i ty migh t  u l t ima te ly
evolve as new internat ional inst i tut ional s t ructures are bui l t .  This would seem
to be the only hope to develop democratic jus t ice in internat ional  law-making.
The process of adoption of an international polit ical model along these complex
lines would be a fraught process requiring resolute leadership. However, it is not
impossible.

Useful ins ights are avai lable from the experience of the European Union,
which has jet t isoned the one-State-one-vote principle. I t  has quali f ied voting
procedures t h a t  vary wi th the topic, three inter-dependent decision-making
bodies t h a t  represent sovereign and popular concerns, counter-balancing of
interests through chambered procedures, and a robust Court of Just ice, and it is
constantly seeking to improve the qual i ty of i ts decision-making procedures by
means of consti tut ional reform.

Yet one need not look so fa r  as Europe. The Aus t ra l ian Const i tu t ion
provides a federal legislative procedure t h a t  quali f ies popular votes w i th
regional votes t h a t  have di f ferent ia ted per cap i ta  weights. The effect on
Aust ra l ian law-making of the Senate’s di f ferent ia ted per cap i ta  voting i s
moderated by the House of Representatives, and the combination of both
Chambers seeks to set a balance between regional and popular values.

Conclusion
We have found tha t  Aus t r a l i an s  have good reasons to be skeptical about the
United Nat ions as a source of legal authori ty in Austral ian law. United Nat ions
law-making of ten lacks procedural  r igour and is not premised on democra t ic
just ice.  All l iberal democrat ic societies mus t  be skeptical concerning the
legi t imacy of laws adopted and applied to them by the United Nations t h a t
conflict with their own valid laws.

Nevertheless, a modern globalised world needs internat ional  laws and a
leg i t imate  system for internat ional  law-making. The current United Nat ions
model wil l  not last forever. I t  was buil t  on the ru ins of  the League of Nat ions
(1920-1946). The primary object ive for i ts core organs, as set out in Art icle 1 of
the Char ter ,  i s  to ma in ta in  internat ional  peace and secur i ty ,  yet  there are 35
armed conf l ic ts  raging at  the moment and many more have gone before, while
evidence of any conflagrations that the United Nations has prevented is scarce.

The Iraq oil-for-food US$10 billion scandal, and i t s  alleged influence on
Security Council decision-making, is symptomat ic  of a fundamental  s t a te  of
cr is is .  The Trusteeship Counci l  that oversaw decolonisat ion is already defunct,
and the General Assembly and Security Council are chronically dysfunctional.
Currently, the central inst i tut ions of the United Nations are in terminal decl ine,
and i t  is probable  tha t  a l te rna t ive  ins t i tu t ions  will begin to evolve in two or
three decades.
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Therefore,  the t ime has come to look to the future and to think about the
fundamentals of a global pol i t i ca l  a rch i tec ture bet ter  adapted to  the weighty
internat ional  law-making needs of the emerging 21 st Century. A democrat ical ly
and procedurally robust const i tut ional  basis for internat ional  law-making i s
essential – one t h a t  could produce norms considered legi t imately applicable
within Australia even in the absence of specific sovereign consent.
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Appendix I
Tribute to the late Sir Harry Gibbs

John Stone

Since i t s  seventeenth Conference, to which these Proceedings are principal ly
devoted, The Samuel Gri f f i th Society suffered a tragic blow from the death, on
25 June, 2005, of its President, the Right Honourable Sir Harry Gibbs, GCMG, AC,
KBE.  Apar t  f rom an ar t i c le  which I  was able to contribute on 1 July to The
Australian  (see below), and an appropr ia te  donation which the Society ha s
made to Kidney Health Australia (in l ieu of flowers, on the occasion of the State
Memorial Service for Sir Harry in St. Stephen’s Church, Macquarie Street, Sydney
on 11 July), there has been no opportunity for any more formal tr ibute from the
Society’s members to the memory of the man who, since the Society’s inception,
presided over i t  and, in doing so, lent to i t  the lustre of his name and
reputa t ion .

In edit ing these Proceedings I have therefore fel t  i t  appropr ia te  – and I
t rus t  that  members may agree – to inc lude th is  shor t  Appendix as a t r ibute to
Sir Harry, on behalf of all members of the Society.

Since much of what I would wish to say in such a tr ibute has already been
sa id in t h a t  newspaper ar t ic le to which I referred above, and since in a l l
probabil i ty the great majori ty of our members wil l  not have seen i t  at the t ime,
it may be best to begin by quoting it in full.

The Australian, 1 July, 2005
Harry Gibbs – a wealth of wisdom

John Stone farewells Sir Harry Gibbs, a former chief justice of Australia and an
avowed federalist.

“In The Knight ’s  Tale Chaucer describes his principal charac te r  as ‘a verray,
parf i t  gent i l  knyght ’ .   There could hardly be a more apt descr ipt ion of the late
Sir Harry Gibbs, who died in Sydney last Saturday aged 88, and whose remains
were cremated in the u tmos t  privacy on Tuesday. Under his extremely f i rm
instruct ions,  all public notice of his death was withheld unt i l  a f te r  h i s
cremation.  In death, as in l i fe, he remained modest almost to a fault  --  a truly
perfect gentle knight indeed.

“Legal commentators wi l l  doubtless a t t e s t  to S i r  Harry’s greatness as a
judge -- f i r s t  in the Supreme Court of Queensland, then in the Federal
Bankruptcy Court, and finally during his 16-year career in the High Court ,
including as Chief Justice from February,1981 until retirement in August, 1987.

“Others have previously assessed his jud ic ia l  s tanding. Lord Wilberforce,
often described as the greatest English 20 th Century judge, who became a fr iend
of S i r  Harry ’ s  a f t e r  s i t t i ng  w i th  h im in the Privy Council, described h im a s
‘essentially the professional Judge, pat ient ,  receptive,….’, and sa id t h a t  he
(Wilberforce) ‘was personally the better  --  and the happier  --  for having known
him’. So were we all.
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“That quote, from Joan Priest ’s biography, Sir Harry Gibbs: Without Fear or
Favour ,  accompanies another from a very dif ferent but also eminent Law Lord.
Lord Denning, often regarded as a radica l ,  pa id S i r  Harry the supreme
professional compliment of saying not only that ‘his work as Chief Justice was of
the f i rs t  qual i ty ’ ,  but also that ‘ I  would rank him as one of the greatest of your
Chief Justices, rivaling even…… Sir Owen Dixon’.

“I f irst met the Right Honourable Sir Harry Gibbs, GCMG, AC, KBE (to give
him, r ight ful ly ,  his ful l  t i t le) af ter he became Chief Just ice.  The Nat ional Debt
Commission (since abolished) was then chaired, ex of f ic io ,  by the Chief Just ice
of the High Cour t ,  and the Secretary to the Treasury was also, ex off icio , a
member. The Commission’s meetings were brief and formal, but his attention to
detail and his unfailingly courteous conduct of proceedings were evident.

“When The Samuel Griff i th Society was first conceived in late 1991, there
arose the question of who should be its inaugural President. I ’phoned  Sir Harry
and,  a f ter  expla in ing the nature of  our enterpr ise,  invi ted him to accept  th i s
wholly unpaid  office in this wholly unknown body. Having examined our d r a f t
S ta tement  of Purpose (and indeed contributed to i t s  f inal form) he readi ly
accepted.  Overnight, the Society became one which – all the animadversions of
the bien pensants notwithstanding – could not be ignored.

“Why choose S i r  Harry Gibbs in th i s  role?  F i r s t ,  because the Society’s
central purpose was to promote debate about Aus t ra l i a ’ s  Cons t i tu t ion  f rom a
federal ( i .e. ,  anti-central ist) perspective.  Even to one not learned in the law, i t
was obvious that S i r  Harry had long been the outstanding judicia l  exponent of
such a viewpoint.  His dissent in the Australian Assistance Plan Case ( the
Whi t lam Government’s abuse of the Appropriat ions power), his dissent in
Koowarta  and, above al l ,  his dissent in the Tasmanian Dams Case ( the Hawke
Government’s abuse of the external affairs power), a l l  marked h im out as one
respecting the fundamental ly federal nature of Aus t ra l ia ’ s  cons t i tu t iona l
arrangements, and distrustful, on general civi l l ibert ies grounds, of the creeping
concentrat ion of const i tut ional power in that  most un-Austra l ian of our c i t ies ,
Canberra.

“Incidentally, those concerned about the headlong rush of Commonwealth
Minis ters  into areas having nothing to do wi th thei r  responsibi l i t ies would do
well to recall Sir Harry’s dissenting judgment in the AAP Case, where, as he truly
sa id,  the Whi t lam Government’s in terpreta t ion of Section 81 ( the
Appropriat ions power) was such t ha t ,  i f  accepted, i t  would mean t h a t  the
Commonwealth could do anything i t  liked merely by including a two line
expenditure item in the relevant Appropriat ions Bi l l .  

“During the following thirteen years The Samuel Gr i f f i th Society has held
17 weekend conferences.  Apar t  f rom the f i r s t ,  which he was forced to m i s s
because of an unbreakable engagement in London (the ins ta l la t ion in S t  Paul ’s
Cathedral of his personal heraldic banner as a Knight Grand Cross of the Order
of  Sa int  Michael  and Saint  George) ,  S i r  Harry a t tended a l l  but  the las t  two, in
Per th and Coolangat ta ,  to which, on medical advice, he was unable to t ravel .
For al l  those years he also presided, w i th  t ha t  s ame  a t t en t i on  to deta i l  and
that same unfailing courtesy, over our telephone hook-up Board meetings.

“From 1993 onwards, he composed each year an Austral ia Day message to
members of the Society, edi ted texts  of  some of which have appeared on The
Australian ’s Opinion page.  Apart from contributing no less than eleven papers
to our conferences, he also wrote for the Society several  ‘tracts for the times’ on
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such issues as the 1999 proposal to amend the Preamble to the Aus t ra l i an
Const i tu t ion.

“Las t  year, Volume 16 of the Society’s Proceedings, Upholding the
Australian Consti tution ,  included Sir Harry ’s Aus t ra l i a  Day messages for 1993
to 2000 (the 2001 to 2005 messages will appear in Volume 17). In an
introductory note I sa id t ha t ,  ‘Over the years, those brief messages have
conveyed, in S i r  Harry’s charac ter i s t ica l ly  l impid prose, a wealth of wisdom
dist i l led from the mind of one of Austral ia ’s f inest and most honourable public
servants  (employing that  phrase in i t s  t ime honoured, and best, sense)’. They
were ‘moderate, judicial (naturally), logical, incisive and pithily expressed’.

“Sir Harry’s messages were also often extremely topical .  In 1993, when we
were being lectured ad nauseam about  our ‘ shameful ’  pas t  by people laughably
describing themselves as historians, how refreshing i t  was to read that :  ‘During
this century, in almost every continent there has been mass  murder ,  inhuman
torture and a total denial of basic human rights on a scale rarely seen before in
history.  At the same t ime Aus t ra l i a  has enjoyed internal peace, order and
stability – a bright beacon in a dark world’.

“ In 1994, among al l  the hand-wringing then (and to a lesser degree, st i l l )
prevalent wi thin the Aboriginal industry and i t s  collaborators, consider the
following words of calmly moderate reason: ‘No person of goodwill would fail to
recognise t h a t  Aboriginal people who suffer special disadvantages should be
treated with just ice and generosi ty.  I t  is another quest ion whether any class of
persons should be granted special privileges, not to remedy thei r  pa r t i cu l a r
disadvantages, but s imply because their ancestors suffered injust ices.   There is
a danger that…….the result wil l be resentment rather than reconcil iat ion’.

“A more recent (2002) message confronted squarely much of the nonsense
spouted by refugee activists: ‘To acknowledge, as the Convention Relating to the
S ta tu s  o f  Refugees  provides, t h a t  there should be no d iscr iminat ion aga in s t
refugees on the ground of race, does not mean that it would be in any way wrong
in principle for a government to adopt an immigra t ion pol icy t h a t  i s  rac ia l ly
based so far as persons other than refugees are concerned’.

“Even more confronting to those thoughtless persons who, in the face of the
mounting body of evidence as to the non-viability of non-integrated societies,
cont inue to ins is t  that our immigrat ion pol icy should be r ig idly ‘mult icul tural ’ ,
are the immediately following sentences: ‘While it would be grossly offensive to
modern standards for a s tate to discr iminate against  any of i ts  own ci t izens on
the ground of r ace ,  a  s t a t e  i s  enti t led to prevent the  immigra t ion  o f  persons
whose culture is such that they are unlikely readily to integrate into society, or
a t  leas t  to ensure that persons of that  k ind do not  enter  the country in such
numbers that they wil l  be l ikely to form a dist inct and al ien sect ion of society,
with the result ing problems that we have seen in the United Kingdom’ (and not
only there).

“At a t ime when, in part icular ,  legi t imate quest ions are being increasingly
raised about the capaci ty of Mus l im immig ran t s  ei ther to whole-heartedly
embrace their  fe l low Austra l ians ,  or to give their  loyal ty f i rs t  and foremost  to
Austra l ia ra ther than to their  re l ig ious cul ture ,  these words cont inue to put to
our government questions of a kind which i t  appears fearfully re luctant to
answer.

“A t  the  t ime o f  his swear ing in as Chief Just ice, S i r  Har ry  sa id t ha t ,  i f
Austral ia ’s courts were general ly trusted, ‘ i t  is because they are seen to apply
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the law.  Individuals and governments are not prepared to entrust  the i r
destinies to the whim of a few persons who will determine their controversies in
accordance with their individual beliefs and principles’.

“ I t  was S i r  Harry’s unhappy fate,  over the next 24 years, to observe a
growing number of judicial persons doing just that – most grossly so in Mabo  –
wi th consequences for Austra l ians ’  t r u s t  in thei r  courts t ha t ,  as his words
implied, have predictably flowed from such activist behaviour”.

The ar t ic le was accompanied, I should add, by a most  appropr ia te
photograph of Sir Harry, at his desk and surrounded by his books, and carrying
the following caption:  “Modest almost to a fault:  S i r  Har ry  confronted those
who insisted that our immigrat ion policy should be r igidly ‘mult icultural ’  ” .

That  capt ion,  of  course, draws upon the passage, quoted in the ar t i c le ,
f rom S i r  Harry ’ s  Aus t ra l i a  Day message to members for 2002.  That  message ,
along wi th those for 2001 and 2003-2005, is included in Appendix II to t h i s
volume of the Proceedings.

I t  goes  wi thout  say ing tha t  S i r  Har ry  was held in the highest  respect by
our members for his learning, his scholarship, and his t ransparent in tegr i ty  of
charac ter .   Beyond that ,  however, he was also regarded wi th great  personal
affection.  In May, 2003, at the outset of the Society’s f i f teenth Conference, held
in Adelaide (and as i t  proved, the  l a s t  which, because of health problems, he
was able to a t tend in person), the Board of Management, on behalf of the
membership and without Sir Harry’s foreknowledge, made a formal presentation
to h im.

The presentat ion took the form of four books, plus a  “ r a re ”  copy of The
Commonwealth of Austral ia Consti tution Act  toge ther  wi th  the  Debates and
Speeches  on the  same in the  Imperial  Parl iament ,  published in 1900.  Professor
David Flint, who was entrusted by the Board wi th the task of making the
presentat ion speech, concluded by saying t h a t  the Society made “ t h i s
presentation to you, Sir Harry, as a small token of the esteem in which we hold
you, and for the active leadership you have given to The Samuel Gr i f f i th
Society,…….”. (The full text of Professor Flint’s remarks is given in Appendix I to
Volume 15 of the Proceedings).

At a meet ing on 6 July, 2005 the Board of Management discussed, in a
prel iminary fashion, ways in which the Society might seek to commemorate our
former friend and colleague.  It resolved that, at the Society’s next Conference in
2006, arrangements should be made for the delivery of a lecture in his honour, to
be known as The S i r  Harry Gibbs Memoria l  Oration, and t h a t  th i s  Orat ion
should be given on a regular basis (annually or biannually) at Society Conferences
thereafter.  It also resolved that some part of the 2006 Conference should be set
aside for papers const i tut ing a more general f e s t s chr i f t  in appreciat ion of S i r
Harry’s l ife and achievements.

That is all to the good.  However, I personally believe that the power of Sir
Harry Gibbs’s l i fe and achievements is such as to live on in any case for other
reasons.  Two examples spring immediately to mind.

This volume of our Proceedings conta ins ,  a t  Chapter Nine ,  a  par t i cu la r ly
impor tant  paper by Mr Bryan Pape, The Use and Abuse of the  Commonweal th
Finance Power, in which he forcefully t races the abuse by successive
Commonwealth governments over the years of ss. 81 and 83 of the Consti tution.
Beginning in a small  way as early as 1926 in respect of the Commonwealth Aid



179

Roads Act  of that year ,  the abuse in quest ion came to i ts  f i rs t  ful l  f lowering in
the Australian Assistance Plan Act  1974, when the Whi t lam Government (of
course !)  purported to take power to make grants to various so-called Regional
Counci ls throughout Austral ia .   Encouraged by the weak and divided decisions
of a major i ty of  Jus t ices who heard the resul t ing High Cour t  challenge by the
State of Victoria in 1975, successive Commonwealth governments have continued
to abuse the Appropriat ions power ever since, and the Howard Government not
leas t .

Sir Harry’s dissenting opinion in the Australian Assistance Plan Case (AAP
Case) was,  as a lways,  a model of inte l lectual  c lar i ty and federal  const i tut ional
principle.  It is not, I believe, mere wishful thinking on my part when I say that
his  words in that  d issent  wi l l  r ing out again in some future challenge to t h i s
increasingly flagrant abuse of Commonwealth power.

My second example is of a rather different kind. Two days ago, on Sunday,
17 July, 2005 the ABC TV Insiders  program was largely devoted to the af termath
of the London bombings by Islamist terrorists.  In the course of that program its
presenter ,  Mr Barr ie Cassidy (formerly chief press secretary to Pr ime Min i s t e r
Bob Hawke) put up on the screen the words occurring in the third paragraph of
S i r  Harry ’s  Austra l ia Day 2002 message,  which had been quoted in that  ar t ic le
in The Australian  reproduced above.  

In doing so,  Mr Cass idy drew par t i cu la r  a t ten t ion to what  he called S i r
Harry’s “prescient” reference, three years ago, to “the resulting problems that we
have seen in the United Kingdom”, when “persons whose culture is such that they
are unlikely readily to integrate into society” are allowed to “enter the country in
such numbers that  they will be likely to fo rm a  d i s t i nc t  and alien section of
society”. This very morning, here in Sydney, Aus t ra l ia ’ s  most  prominent and
highes t - ra t ing rad io talk-back host, Mr  Alan Jones, quoted in full (twice, a t
different points of his program on S ta t ion 2GB) those same words of S i r
Harry’s .   I predict that ,  in this respect also, the lat ter ’s “wealth of wisdom” wil l
continue to be drawn upon by successive generations of Australians.

Let me conclude with those words quoted by S i r  Harry ’ s  biographer, Joan
Priest ,  from Lord Wilberforce, who, as noted in my art icle in The Australian ,  i s
often described as the greatest English 20 th Century judge.  He said of S i r  Harry
that he, Wilberforce, was “personally the better – and the happier – for having
known him”.  I  bel ieve that I  speak for every member of our Society in saying
that the same was true for us al l .

Sydney
19 July, 2005
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Appendix II
Australia Day Messages, 2001-2005

Rt Hon Sir Harry Gibbs, GCMG, AC, KBE

Editor’s Note

On the occasion of each Australia Day since the Society’s inception, our late
Pres ident ,  the Rt Hon Sir  Harry Gibbs,  forwarded an Austra l ia Day message to
all members of the Society.

As explained in the Foreword to Volume 16 of these Proceedings, the
opportunity has been taken, commencing with Appendix I  to t h a t  volume, to
record these messages in the Society’s Proceedings. For reasons of space, t h a t
Appendix was confined to Sir Harry’s messages for the years 1993 through 2000.
The messages for the years 2001 through 2005 are now recorded here. Sadly, they
will be the last to be received from him.
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Australia Day Message, 26 January, 2001

As we all know, this Austral ia Day occurs at a t ime when we are celebrating the
centenary of the adoption of the Commonwealth Constitution.

The federat ion of the Austral ian colonies had the incidental benefi t  that i t
could not have been achieved without a written Constitution which provided for
a bicameral legis lature and which entrenched the posi t ion of the S ta tes .  These
and other safeguards that the Const i tut ion provides are not widely understood
or valued. Polit icians tend to chafe at the power of the Senate, which, i t is true,
sometimes ac ts  capriciously, and businessmen sometimes asser t  t h a t  they
would prefer the uniformity of a centra l ised system to the divers i ty caused by
conflicting State laws and regulations. However, since nowadays the Executive so
often controls the lower House of Par l iament ,  w i th  a  un icamera l  leg i s la ture  a
government can readily become an elective dictatorship, whereas the existence of
the Senate, and the division of power between the Commonwealth and the
States, provide checks on the abuse of power.

The fact that our Constitution can be altered only by referendum has meant
that no Austral ian government has been able to take advantage of a temporary
ma jo r i t y  in Par l i ament  by al ter ing the const i tut ional  framework in a
fundamental respect ,  wi thout  f i r s t  obtaining the approval of the people. An
Australian government could not follow the example so unconscionably set by the
Queensland government, which in 1922 abolished the Legislative Council of that
State, nor could it readily alter the nature of the Senate as the Blair Government
in the United Kingdom has done with the House of Lords. The wish of a former
Prime Minister to see the States done away with has remained a wish.

Our federat ion today is very dif ferent from that envisaged by the  f r amer s
of the Const i tut ion. That has been due largely to decisions of the High Cour t ,
which since the 1920s have generally favoured central power, but in part also, to
the acquiescence of the States themselves,  which have agreed to uni formi ty  of
action on a scale which would not be contemplated in the United States.

The competi t ion policy, which all S ta tes  and the Commonwealth have
adopted, is an example of th i s  uniform Commonwealth-State action. The
insistence on competi t ion no doubt is beneficial to t rade and commerce, but
that  i s  no reason to require the pol icy to be appl ied to a l l  human af fa i rs .  The
applicat ion of the policy to the legal profession has caused nothing but h a rm ;
for example, lawyers now advert ise and tout for business on a grand scale, and
ins t iga te  class act ions whenever persons suffer a common misfortune. I t  i s
almost beyond belief that bureaucrats should seek to extend this doctrine to the
medical profession in a way which migh t  lower the qual i f ica t ions of medical
specia l i s t s .

Al though the nature of the federal  compact has changed, the Const i tut ion
has enabled Austra l ia to remain a f ree and democrat ic country ,  under the rule
of law, during a turbulent century when much of the world suffered oppression,
revolution or chaos.

Not  to our surpr ise ,  the media has proc la imed that  whi le celebrat ing our
centenary we should feel shame for the way in which the Aboriginal people have
been t reated in the past  and for the unfor tunate s i tuat ion of some of t h em  a t
present .  The white set t lement of Austra l ia was inevi tably a catast rophe for the
Aborigines, because the two cultures t h a t  came into conflict were mil lennia
apa r t  in point of development. It would be hypocr i t ica l ,  as well as fut i le, to
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express regret or apology for the white sett lement of Aus t ra l i a ,  which was of
course the foundation of the existence of our nation.

There were individual crimes and blunders, as there have been in a l l
societies. Aborigines were treated as an infer ior race, which was an enduring
humi l ia t ion for them, and some policies of the governments may seem
unacceptable to those who apply the  s t andards  t h a t  a t t r a c t  popular suppor t
today; but i t is absurd to judge the past in the l ight of present opinions.  

A current ma t t e r  o f  grave concern is the s t a te  of Aboriginal heal th, but
governments have made considerable efforts, and expended large sums of money,
in t rying to amel iorate that s i tuat ion, and in a great many instances Aboriginal
health is the product of the manner of l iving which those affected have adopted.
We may well feel pity or sorrow for the s t a te  of Aboriginal heal th, but not
shame.

Surely we should be concerned when we consider what is likely to be the
effect on the present generation of children of indoctr inat ing them wi th the
bel ief that we are invaders, usurpers of the land of others, and that our history
is a shameful one.

The truth is that our history is one of which we can be proud, and that we
should feel nothing but grat i tude to the framers of our Consti tut ion.

I wish you all a happy Australia Day.
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Australia Day Message, 26 January, 2002

I  wish to say a few words about two issues of par t icular s igni f icance tha t  f e l l
for consideration during 2001 and that are likely to cause continuing controversy
during 2002.

Opinions dif fer widely as to what  should be done wi th respect to the
hundreds of people who, claiming to be refugees, seek to be smuggled, by boat ,
onto the remote is lands, reefs and shores of Austral ia .  The “Pacif ic Solut ion” –
the interception of the boats  and the  t ranspor t  of the boat people to var ious
Paci f ic is lands – has been adversely cr i t ic ised in terms that somet ime verge on
the hysterical. One c r i t i c i sm,  t h a t  the policy of the Government is rac i s t ,  i s
quite i l l-founded. Most of the boat people have come from central Asia, but that
is not the reason for their  exclusion; whatever their  race, they are prevented
f rom making an unauthor i sed in t rus ion in to Aus t ra l ia ,  par t icu lar ly  s ince the i r
a t t emp t  is made in pursuance of a conspiracy to which each of them i s
necessari ly a party.

To acknowledge, as the  Convention Relating to  the  S ta tu s  of Refugees
provides, that there should be no discrimination against refugees on the ground
of race, does not mean t h a t  i t  would be in any way wrong in principle for a
government to adopt an immigra t ion pol icy t h a t  is racial ly based so fa r  a s
persons other than refugees are concerned. While it would be grossly offensive to
modern standards for a s tate to discr iminate against  any of i ts  own ci t izens on
the ground of r ace ,  a  s t a t e  i s  enti t led to prevent the  immigra t ion  o f  persons
whose culture is such that they are unlikely readily to integrate into society, or
a t  leas t  to ensure that persons of that  k ind do not  enter  the country in such
numbers that they wil l  be l ikely to form a dis t inct and alien section of society
with the result ing problems that we have seen in the United Kingdom. However,
the “Paci f ic Solution” does not d i sc r imina te  aga ins t  the boat people on the
ground of race.

The c r i t i c i sm t h a t  the policy of the Government was in breach of i t s
internat ional  obl igat ions,  ra ises more di f f icul t  quest ions.  The 1951 Convention
Relating to  the  S ta tu s  of Refugees  (which has been extended by the 1967
Protocol to apply to all refugees, no mat ter  when they a t t a ined t h a t  s t a t u s )
forbids a s ta te f rom expel l ing a refugee lawful ly wi th in  i t s  t e r r i to ry ,  save on
grounds of nat ional securi ty or public order. A refugee is defined as a person
who has lef t  the country of his or her  na t iona l i ty  wi th a  wel l  founded fear of
persecution for reasons of race, religion, nat ional i ty or membership of a
part icular social  group or pol i t ical  opinion. A person is a refugee i f  he or she
sat is f ies that cr i ter ion, and this wi l l  necessar i ly be before his or her s tatus has
been formally determined. The Convention does not prescribe how, when or where
a  fo rma l  determinat ion of refugee s t a tu s  is to be made, indeed i t  does not
expressly require t h a t  any such determinat ion should be made, al though an
obligation to make a determination might well be implied.

Obviously not all persons who claim to be refugees will in truth answer the
criterion prescribed by the Convention. Literally mill ions of people in the  Th i rd
World seek to escape from their homelands and to sett le in developed countries
like Australia. Some do so because of a well founded fear of persecution, others
to leave a society which is in a state of collapse, and others simply because they
wish to enjoy the economic and social benefits which a developed society offers.
Many, even if refugees, wish to choose their preferred place of refuge, and pass
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through several countries where they would be free from persecution to seek to
enter a country such as Aus t ra l i a ,  where they hope to enjoy the advantages
offered by a liberal society. The Convention recognises t h a t  penalties may be
imposed on refugees who are present in a state without authority and who have
not come directly from a ter r i tory where thei r  life or liberty is threatened,
unless such persons have presented themselves to the authori t ies without delay
and have shown good cause for their illegal entry and presence. However, it does
not seem to me to make clear whether such persons may be expelled.

If a  boat  person t ranspor ted to (say) Nauru proves to have been in f a c t
motivated purely by a desire for economic or social benefit ,  i t  wil l be clear that
there has been no breach of the Convention. If however, he or she is determined
to be a refugee, the question then does become whether Aus t ra l i a  has acted in
breach of the Convention. That will depend on whether the Convention requires
t h a t  when a person claiming to be a refugee is apprehended in Aus t ra l i an
te r r i to r i a l  wa te r s  o r  on an Aus t ra l ian sh ip ,  the formal determinat ion of the
s t a tu s  of t h a t  person mus t  be made in Aus t ra l i a .  The Convention does not
expressly so require; whether it implicitly does so is an arguable question.

Two things are however clear .  One is that the “Pacif ic Solut ion”, al though
it  may serve as a deterrent ,  cannot forever protect Austral ia f rom unauthorised
entry; considerations of cost and practical i ty mean that the policy is unlikely to
be continued indefinitely. The second is that the Convention needs to be rewritten
or entirely abrogated. The Convention is ill su i ted to the condit ions of today,
when thousands of people are moving across s t a te  boundaries in search of a
better l i fe.

The pl ight of the boat people may evoke sympathy, but the immig r a t i on
policies of a government must be determined by the nat ional interest ,  r a t he r
than by sympathy for individuals.

Another matter which raises serious quest ions for considerat ion is the war
aga ins t  te r ror i sm.  Ter ror i sm to  achieve a  po l i t i ca l  resu l t  w i t h i n  a  pa r t i cu l a r
society is not uncommon, but what is new is the use of terrorism to damage or
destroy a foreign society for ideological reasons . After the eleventh of
September, [2001] i t  was argued by some t h a t  the United S ta tes  was not
jus t i f ied in going to war ;  i t  was sa id that  the proper response to the cr iminal
act ions committed on that day was to seek the extradi t ion of the cr iminals and
put them on t r i a l .  The imprac t i cab i l i t y  of seeking to ex t rad i te  Osama Bin
Laden has been made clear by subsequent events. The atrocities of the eleventh of
September made i t  c lear that American society was threatened by men ruthless
and capable enough to infl ict immeasurable damage if they could obtain nuclear
or biological weapons, as i t  appears they planned to do. The United States was
ent i re ly jus t i f ied in taking extreme measures to counter this  threat ,  and i t  was
prudent for Aus t ra l i a ,  which sorely needs the United S ta tes  as an ally, to
support the Uni ted S ta tes ,  whether or not the te r ror i s t s  directly threatened
Aus t r a l i a .

In the emergency s i tua t ion created by war, governments tend to adopt
dras t i c  measures in the mistaken belief t h a t  they contribute to nat ional
security. For example, in the ear ly days of World War II in Aus t ra l i a ,  persons
were interned simply because they had I ta l i an names .  S imi la r ly ,  in the Uni ted
States, American cit izens of Japanese descent were unnecessarily incarcerated. It
is not surpr is ing t h a t  the security services now are seeking to be given
extraordinary powers to arrest persons on suspicion and to hold them for some
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days incommunicado for questioning. Powers of that kind are quite unnecessary,
and we would undermine, rather than strengthen, our free society by resorting to
such absolut is t  measures.

In spi te of the tr ibulat ions of 2001, l i fe has cont inued on i ts common way
for most Austral ians, and we have escaped the social  d is rupt ion and economic
uncertaint ies that have affected many other parts of the world.
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During the year the Society held another successful conference, which was
notable for the fact that the opening speech was delivered by the Chief Justice of
Australia, the Honourable Murray Gleeson, AC. Appropriately, the vote of thanks
was proposed by the Honourable Mr  Justice Dyson Heydon, who,we were very
pleased to learn, has been appointed to the High Court .  As one expected, h i s
appointment provoked expressions of regret that a woman was not appointed,
since Mr Justice Heydon will take the place of Justice Mary Gaudron.

There are a number of reasons why appointments to jud ic ia l  office,
part icular ly to the High Court ,  should be made on meri t  – i .e . ,  on learning and
proved abili ty in the working of the courts – and, subject of course to character,
on no other consideration. The High Court decides questions of great  moment,
and not infrequently does so by a majority of one, so that there is no room on the
Court for any except those who are best qualified.

Fur ther ,  the Cour t  i s  not  a representa t ive body – i t s  duty i s  to apply the
law, and not to favour sect ional interests – and indeed i t would be impossible
for the Court  to represent a l l  sect ions of society .  I t  i s  t rue that there are some
very able women in the legal profession, but it is no disrespect to them to  say
that none has the learning, ability and experience of Mr Justice Heydon.

For Aus t ra l i a  the year ended unhappily, wi th the nation threatened by
terror ism and by war.  Those threats require di f f icul t  decis ions to be made. We
now know that the terroris t  gangs, which exis t  in various pa r t s  of the world,
and are uni ted at  least  by a fanat ical  adherence to the more extreme doctr ines
of Musl im ideology, are capable of patient and ski l ful planning to achieve their
murderous purposes, and are wi l l ing to include among thei r  innocent v i c t ims
Austral ians, or indeed any others they regard as infidels, even if their preferred
targets are Americans and Israelis . What we do not know is how likely i t is that
these zealots wil l  at tempt to commit an atroci ty on Austral ian soi l .

Notwithstanding that uncerta inty,  the Government mu s t  ( a s  i t  has done)
take steps to avert a possible ca tas t rophe of the ter ror i s t s ’  making. I t  i s
obvious that in peacet ime i t  i s  impossible to guard every vi ta l  insta l la t ion and
every place where people congregate. Great reliance must therefore be placed on
our intelligence services to discover in advance the terror is ts ’  plans so that  they
may be aborted.

The intell igence bodies must accordingly be given the powers necessary to
per form thei r  v i ta l  funct ions .  This  must ,  however, be done wi th  the  min imum
detract ion from the freedoms which we value. This is par t icu lar ly  so since
experience has shown that some members of the intell igence services (l ike other
people) may ac t  wi th excessive zeal – remember, for example, the many
harmless ci t izens who were interned for no suff icient reason in the two World
Wars.

The proper balance is not easy to achieve – among the controversial
questions as to the extent of the proposed powers are three t h a t  may be
mentioned. Should ASIO or the police be given the power to require persons who
are suspected of having knowledge of t e r ro r i s t  ac t i v i t i e s  to answer questions,
and to deta in them for  ques t ioning?  I t  migh t  be thought t h a t  such a power
would just i f iably be conferred in the interes ts  of  society as a whole, provided
that the power is hedged about with safeguards suff icient to prevent i ts abuse.

Should a person so detained be held incommunicado? Many would th ink
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tha t  a l though ter ror i s t s  lurk in the shadows,  the agents  of  government should
work in the open, to make them more readily accountable.

Should children be detained for the purpose of quest ioning? Unfortunately
i t  is notorious that evi l  persons do not scruple to use chi ldren as the i r  agents .
Questions such as these wil l have to be considered carefully by Parl iament, and
perhaps ult imately by the Courts.

The decision whether Iraq will be invaded will not be made by Aus t r a l i a .
The only jus t i f i ca t ion  for an invasion, which would result in what  i s
euphemist ical ly cal led “collateral damage” to many innocent ci t izens, as well as
the inevitable mi l i t a ry  casual t ies ,  and which would be likely dangerously to
inflame opinion in the  Mus l im world, would be t h a t  wa r  was necessary as a
reasonable measure of defence.

Since i t  is highly improbable t ha t  I r aq  would a t tack any of the Western
powers except in i ts own defence, an invasion of Iraq could be jus t i f i ed as a
defensive measure only if Iraq has chemical, biological or nuclear weapons and is
l ikely to provide them to terror is ts .  No doubt i f  i t  has weapons of this kind, i t
would not  hes i ta te  to allow te r ror i s t s  to use them, but many remain to be
convinced that Iraq has these devastat ing weapons. The report of the weapons
inspectors is due, I  think, tomorrow (27 January)  and may make the pos i t ion
clearer.

I t  is  to be hoped that a wish to remove Saddam Hussein from power, or a
mere suspicion t h a t  he has destructive weapons, will not be regarded as a
suff icient cause for war. If a war is commenced, and the Austral ian Government
is convinced that i ts commencement was justi f ied, one question wil l be whether
the United Nations has given sanction to i t ,  and another whether i t  is in
Austral ia ’s interests to take part .  In considering the lat ter quest ion, i t  would be
relevant to take into account the fact  that there are good reasons for act ing in
support of so valuable an ally as the Uni ted S ta tes ,  and the possibi l i ty t h a t
des t ruct ive weapons i f  suppl ied to ter ror is t s  might  be used agains t  Aust ra l ian
interests, or even within Austral ia.

One wonders whether North Korea is as threatening to peace as Iraq.
Let us hope that Austral ia Day wil l  be the commencement of a t ime which

is safer and happier than the omens would at present indicate.
However that may be, I offer best wishes to you all, and I hope to see you at

our next Conference, to commence in Adelaide on 23 May, 2003.
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You will have received the proceedings of our Conference held las t  year in
Adelaide which discussed, amongst other matters ,  some of the proposals t h a t
were to be put to the South Aus t ra l ian Const i tu t ional  Convention la ter  t h a t
year. One of those proposals, which is of pa r t i cu la r  interest ,  namely for the
introduction of citizens’ initiated referenda, is due to be considered by the South
Aust ra l ian Par l iament .  Another  mat ter  d i scussed,  about  which I  wish to say a
few words, concerns the need for, and the role of, Upper Houses in our
const i tut ional systems. This is  par t icu lar ly  relevant, because a Commonweal th
Committee has been examining the power of the Senate to obst ruct  legis la t ion
passed by the House of Representatives, and in particular, whether there can be
devised an acceptable al ternat ive to the provisions contained in s.128 of the
Constitution for a double dissolution.

Under our system, unl ike those of the United States and France, except in
the most except ional  c i rcumstances ,  the par ty ,  or coal i t ion of par t ies ,  which
has a  ma jo r i t y  i n  the House of Representatives, chooses the members of the
executive government. The will of the Executive usually dominates the House of
Representatives, so t ha t ,  unless there is a par ty  revolt, the legis lat ion
introduced by the Executive will be passed by the House. This combinat ion of
legislative and executive power would, particularly if a radical Government held
off ice, be l ikely to result in the passage of par t i san leg is la t ion ,  and to pose a
threat to the r ights and l ibert ies ,  not only of minori t ies ,  but also of sect ions of
society not in favour with the Government, unless the power was subject  to an
effective check. One such check is a t  present provided by the Senate. The
judiciary provides another, but i ts powers are l imited.

Of course, an Upper House t h a t  can review, but not u l t imate ly re ject ,
legislation serves a useful purpose. But a  Chamber  wi th  such l imi ted powers
could not prevent the passage of extreme or ill considered legislation. The House
of Lords in the United Kingdom now is no more than a house of review, and has
been unable to prevent the passage of legislat ion which i t  considered
undesirable, including legislat ion radical ly affect ing the composition of the
House of Lords itself. In Queensland, where the Legislative Council was abolished
in the 1920s, there have been occasions in the pas t  where hast i ly  conceived
legislation has been rushed through the Legislative Assembly, on occasion under
cover of darkness.

For the Senate to operate as an effective check on the combined power of
the Executive and the House of Representatives, it must be able to do more than
delay or review legis la t ion. I t  must be able (and i t  is  at  present able) to re ject
legislat ion without the House of Representat ives having power to over-ride the
reject ion. Of course, i t  may choose not to do so when the party which controls
the House of Representatives also has a majority in the Senate.

The power of the Senate can be abused. The Senate may somet imes re jec t
legislation that is desirable or even necessary, simply for polit ical reasons or out
of a stubborn desire to obstruct the Government. Is there a way, other than by
the procedure of s.128, of resolving a deadlock caused when the Senate obstructs
legis lat ion, without depriving the Senate of i t s  essent ia l  power ?  Cer ta in ly  th i s
could not be done by enabling the House of Representatives to over-ride the
Senate wi thin one s i t t ing of  the  Par l i ament .  I t  will not be easy to suggest a
procedure, alternative to s.128, which preserves the power of the Senate, but in
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any case, the his tory of referenda suggests that an amendment to s .128 wil l  be
di f f icul t  to procure,  and impossible i f  i t  lacks bi -par t isan support .  Changes to
the electoral  laws might make i t  more l ikely that a Government would have a
majori ty in the Senate, i f  that is considered desirable.

The war in Iraq has had l i t t le or no effect on the l ives of most Austral ians,
al though i t  has s t i r red the emotions of some. Whatever views are held
concerning the reasons for the war in Iraq, or the planning for the
admin i s t r a t ion  of Iraq when the war was concluded, i t  is too soon to know
whether the Uni ted States ’  apparent s t ra tegy wi l l  eventually succeed. However,
there is  certainly reason to be proud of the skill and discipline displayed by
Austral ian service men and women not only in I raq,  but  also in the Solomons,
and before that in Bougainville and Timor.

There remains  the threa t  o f  te r ror i s t  ac t iv i t ies .  There is no doubt of the
ruthless determinat ion of te r ror i s t s  in various pa r t s  of the world, including
South East Asia.  We simply cannot te l l  how high is the r isk of ser ious terror is t
act iv i ty on Austra l ian soi l ,  but prudence requires that s teps be taken to guard
against the possibility. Such steps have been taken, and the considerable expense
and inconvenience caused by those measures means t h a t  the te r ror i s t s  have
already caused damage to Austra l ia .

Since the main defence against te r ror i sm is good intelligence, the present
situation requires that sufficient powers be given to our intell igence agencies to
make their work effect ive, but this should entai l  the least possible interference
with ordinary r ights and l ibert ies. The powers that have been given to ASIO, to
detain for quest ioning persons believed to be able to a s s i s t  the collection of
intel l igence important in relat ion to a terror ism offence, a re  d ras t i c .  However,
they are hedged round with safeguards, including the need for  a warrant  by a
judge or magis t rate ,  and the requirement that the quest ioning be conducted in
the presence of a prescribed author i ty ,  who is usually a ret i red judge. Only
experience will show whether these safeguards are suff icient. In one respect,
however, the provisions go too far. They forbid lawyers and some other persons
from communicat ing informat ion relat ing to questioning or detention. The
object of these provisions is clear enough, but the resul t  would be to prevent
publ icat ion of the fact  that  an abuse of power or a ser ious error  of  judgment
had occurred.

More controversial  is the United S ta tes ’  expedient of detaining over 600
persons of var ious nat ional i t ies ,  including two Austral ians, at  Guantanamo Bay
in Cuba for an indef ini te period, during which they have been kept v i r tua l ly
incommunicado and are sub jec t  to questioning, and during which the United
S ta tes  Government has contended t h a t  they have no r igh t  of access to the
ordinary courts .  I t  is  said that the detainees wil l  e i ther be released, when they
are no longer of law enforcement, intelligence or security interest, or will be tried
before a mil i tary commission. The legal just i f icat ion cla imed for holding them
in this way appears to be that they are unlawful enemy combatants.

Of course,  ordinar i ly enemy combatants captured in bat t le are ent i t led to
be t rea ted as prisoners of war, which means t h a t  they are to be t r ea ted
humanely, and cannot be subject to interrogation, and that the circumstances in
which they may be t r ied and punished are s t r ic t ly  l imi ted by in ternat ional
conventions. The detainees are obviously not being treated as prisoners of war .
On the other hand, not all enemy combatants  are entit led to the protect ion
afforded to prisoners of war. Certainly a spy or saboteur in civil ian clothes
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would not be protected. Indeed, to obtain protection under the Geneva
Conventions, mil i tary personnel must be identif ied by a uniform, or, in the case
of mil i t ia or volunteers ,  by a f ixed dis t inct ive s ign recognisable a t  a  d i s tance .
Also, a soldier in uniform who has broken the laws of war, e.g., has committed a
war cr ime, is  not protected. Unprivileged belligerents of these kinds would be
subject  to t r ia l  by a mi l i tary t r ibunal .

We simply do not know, because the Government of the  Un i ted  S ta te s  has
not disclosed, what  ( i f  any) ac ts  of the detainees meant t h a t  they lack the
protection of the Geneva Conventions or indeed even whether they were
bell igerents at al l .  A person who is not a combatant, but who commits an act of
terror ism, should be t r ied for his cr iminal  acts in the ordinary cr iminal  courts ,
and not before a mi l i tary commiss ion. At tempts have been made to l i t igate ,  in
the United S ta tes ’  courts, the question whether the ordinary courts have
jur i sd ic t ion to pronounce on the val idi ty of the detention; these proceedings
have had varying results, but the question will not be resolved unless and unt i l
the Supreme Court pronounces on it.

I t  must be sa id  tha t  some o f  the c r i t i c i sms of the suggested procedure
before a  mi l i t a ry  commiss ion are exaggerated or theoret ical .  Anyone who has
had exper ience of courts  mart ia l  knows that  i t  i s  not necessar i ly t rue t h a t  a n
accused will not be properly defended by a  mi l i ta ry  of f i cer .  The admiss ion of
hearsay evidence does not offend aga ins t  fundamental pr inciples of just ice.  I t
may be unfair ly insul t ing to the members of the mi l i t a ry  commission to say
that they wil l not endeavour to give the accused a fair tr ial .

There are, however, some obvious objections to trial in these circumstances.
In part icular, i t  is not known what is the nature of the charges, or what is their
legal basis. Speaking generally, the accused is not entit led to be given access to
all the prosecution ma te r i a l ,  and discussions between the accused and h i s
lawyer are to be moni tored,  a l though apparent ly  these disabi l i t ies  will not be
applied to the trial of one of the Australians, Mr Hicks. If the evidence intended
to be produced against the detainees includes that  obta ined by questioning a t
Guantanamo Bay, i t  wil l  have been obtained in violat ion of fundamental r ights.
In any case, i t  is contrary to ordinary notions of just ice and to the principles of
the rule of law that the detainees should be denied the opportunity to tes t  in
the ordinary courts the quest ion whether they are r ight ly  c lassed as  unlawful
enemy combatants, and whether their detention and proposed trial are lawful.

Although i t  is too much to expect t h a t  we shall soon see an end to
te r ror i sm generally, I am sure t h a t  we all hope t h a t  during 2004 we shal l
continue to be free from acts of terrorist violence within Australia.

Best wishes to you all. I hope t h a t  distance will not deter you f rom
attending the next Conference in Perth from 12 th –14th March, 2004.
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This is the fourteenth Austral ia Day since the foundation of the Society. During
the year, we have again held a successful Conference – this t ime in Perth. The
papers delivered at the Conference are collected in Volume 16 of Upholding the
Australian  Const i tut ion , but i t  should not be thought t h a t  the Conference
papers are read only by the members of the Society. They are available on the
internet and our website has recorded a pleasing number of “hits.”

2004 ended wi th the t sunami  and i t s  ca tas t rophic  consequences, which
were of such enormity as to eclipse all earl ier events. We should not forget that
throughout the year death and destruction on a large scale have been caused by
war, te r ror i sm and (par t i cu la r ly  in Afr ica) genocide. On the other hand,
Austra l ia has remained secure and prosperous,  and has played an increasingly
impor t an t  pa r t  in internat ional  a f f a i r s .  We have reason to be proud of the
actions of Australian troops and civil ians who have served or who are serving in
the conduct of the war, or in peace-keeping operations in countries in the region
where law and good government have failed or are under threat, or in efforts to
restore some normality to those parts of Indonesia which were devastated by the
t sunami .

We remain threatened by ter ror i sm.  The th rea t  is made par t i cu la r ly
di f f icu l t  to aver t  by the fac ts  that  ter ror i s t s  are e lus ive ,  ru th less  and fanat ica l
to such an extent t h a t  they are prepared to commit  suicide in order to
perpetrate thei r  crimes. In these circumstances i t  is understandable t h a t
measures should be taken which would be unacceptable in normal  t imes .  I t  i s
important, however, that such measures should infr inge as l i t t le as possible the
rights long recognised by the law, and should not al low those who ca r ry  them
out to act in a way that would offend the ordinary standards of humanity.

In this  regard,  i t  has been a mat ter of  concern that  the Uni ted States has ,
in combat ing ter ror i sm, resor ted to “ interrogat ion” measures which deny the
long standing principles of l iberty to which the Uni ted S ta tes  i s  dedicated. In
pa r t i cu l a r ,  i t  proposes to establ ish pr isons in a number of countries and to
incarcerate there some al leged terror is ts  wi thout t r ia l  for an indef ini te per iod,
possibly for l i fe. If many reports are correct, the treatment of some prisoners at
Guantanamo Bay can only be described as tor ture ,  and Uni ted S ta tes  o f f i c ia l s
have connived at the removal of suspects to other countries, such as Egypt, with
the expecta t ion that  they wi l l  be tor tured in an a t tempt to obta in informat ion
concerning terroris ts and their act ivi t ies.

Even viewed in the l ight of the momentous happenings of the year, i t  must
surely be agreed by supporters of a l l  po l i t i ca l  par t ies  t h a t  the recent federal
elect ion and i ts results were of considerable signif icance to al l  Austral ians. The
fac t  that the Government has control of the Senate as well as the House of
Representat ives is both an opportunity and a temptat ion. The Government now
has an opportunity to ensure the passage of necessary legislat ion which the
Senate had previously prevented, sometimes on grounds of mere caprice. On the
other hand, unfet tered power tempts holders of that power to abuse i t  by, for
example,  enact ing legis la t ion that  unduly favours one section of society or i s
otherwise oppressive or unfair  in i ts  operat ion. I t  is ,  of course, hoped that the
Government will seize the opportunity and resist the temptation.

During the campaigns that preceded the elect ion, both major par t ies  l a id
emphasis on thei r  respective policies concerning ma t t e r s  of heal th and
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educat ion. When the Const i tut ion was f i rs t  accepted by the Aus t ra l i an people
and passed into law, i t  was intended t h a t  heal th and education should be
ma t t e r s  wi th in the exclusive jur i sd ic t ion of the S ta tes .  Tha t  has long since
ceased to be the case; the influence of the Commonwealth in those fields has been
largely due to the in terpreta t ion and use of s.96 of the Const i tut ion, under
which the Commonwealth makes grants of f inance to the S ta tes  on conditions
which enable the Commonwealth to achieve results otherwise beyond
Commonwealth power.

The trend towards centra l i sm was, during the election, pushed a l i t t l e
further.  I t  was announced as government policy tha t  the Commonweal th  i t se l f
would establ ish technical colleges and would make grants  directly to school
bodies. I t would appear that these things could not be done by the use of s.96,
which refers to f inancial ass is tance to any S ta te .  Perhaps the scope of the
appropriat ion power wil l  fa l l  for considerat ion i f  the Commonweal th ’s  act ions
are challenged.

Further, Ministers, not expressing government policy, have suggested t h a t
the Commonwealth should assume sole responsibil i ty for hospi ta ls  and
universi t ies. There is no doubt that the divis ion of funct ions in these f ields has
proved to be fa r  f rom sa t i s fac tory .  Bes ides  the di f f icul ty of avoiding conflict
between the demands of different bureaucracies there is the fac t  t h a t  when
power is divided so is responsibil i ty, so t h a t  each blames the other for
deficiencies in the system.

The remedy, however, is not to transfer to the Commonwealth al l power to
deal wi th  hea l th  and univers i t ies .  I t  is anomalous t h a t  al though the central
authorit ies seem whole-heartedly committed to a policy that values competi t ion
above most other considerat ions in relat ion to business, they fa i l  to recognise
t h a t  competi t ion between the S ta tes  may be equally valuable. Heal th and
education very closely affect every citizen, but the needs of the inhabitants of one
S ta te  would not necessarily be the same in every respect as those of another
State. I t  is not too much to hope that in the f ield of medicine, for example, the
advances of technology, efficiency, or standards of care and compassion in one
State may provide a model for  others .  Perhaps one role of the Commonweal th
would be to enact and enforce uniform minimal standards.

The balance originally provided by the Constitution, between the powers of
the Commonwealth and those of the States, has largely broken down, but has not
been replaced by any coherent division of powers. I t  would be a g rea t
achievement i f  the Commonwealth and the States could reach an agreement as
to the extent of their respective powers in relat ion to health and education in a
way that would avoid the deficiencies of the present system. No doubt questions
of f inance amongst others would make i t  di f f icul t  to reach agreement. I t  would
be for the good of the nation if these difficulties could be overcome.

There are many ma t t e r s  that  obvious ly appear to call for reform in the
interests of the nat ion and which will no doubt require the a t tent ion of the
government.  Many of these matters wil l  give r ise to controversy – for instance,
the reform of indus t r i a l  relat ions is likely to a t t r a c t  the opposition of the
unions, and the achievement of a Commonwealth-State plan to ensure the
continued f low of water in our inland rivers wil l  probably cause some States to
hold back because of the financial consequences. There is, however, one reform
which, i f  successfully implemented, should (in Macbeth’s words) buy “golden
opinions from all sor ts of people”, even one hopes from the off ic ials of the
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Treasury and the  Aus t ra l i an  Taxa t ion  Office. This reform may a t  f i r s t  s i gh t
seem ins igni f icant  compared wi th other mat ters  of  great  moment tha t  w i l l  be
considered by the government, but in fac t  would be of very great  benefit to
business, trade and the community generally.

The reform to which I refer is the re-wri t ing of the income tax legis lat ion.
This does not necessarily involve issues concerning levels of t axa t ion .  The laws
relating to income tax are a disgrace. There is nothing new in that reproach – i t
has been true for at  least  a decade, the only change being that the s i tuat ion is
gett ing worse. The legis lat ion is absurdly voluminous compared wi th our  own
earl ier legislat ion, and with other tax systems, and the volume increases rapidly
from year to year.

Much of the legislation is obscure to the point of being incomprehensible. It
g ives the Aust ra l ian Taxa t ion Office unacceptably wide discret ionary powers,
including those given by the anti-avoidance provisions of par t  IVA, which were
inserted in an over-react ion to some earl ier decisions of the High Court .  I t  is ,  I
think, true to say that many pract icing accountants no longer try to unravel the
mysteries of the legislat ion by reading i ts provis ions – ra ther they rely on the
various documents and rulings issued by the Aus t ra l ian Taxa t ion Office – a
subordination of the rule of law to the opinions of the Executive. The
uncertainty of the law is an impediment to business generally.

What is needed is a completely new statute of manageable size and clearly
draf ted.  By c lar i ty of dra f t ing ,  I do not suggest t h a t  there should be a
repeti t ion of the i l l - fated a t t emp t  to put the income t a x  law into “P la in
English”. Without clarity of thought, there can be no clarity of expression. If the
present obscurities of the law were removed, there would be no need to confer on
the Taxation Office discretionary powers that are offensively wide.

Such a task,  i f  undertaken, could not be left to the Treasury and the
Aus t ra l ian Taxa t ion Office, a l though off ic ials from those bodies migh t  of
course provide invaluable assistance. The undertaking should, I think, be carried
out under the supervision of a body including representatives of business, the
legal and accountancy professions and academia ,  and if thought necessary
experts from the United States and the United Kingdom. It would not be an easy
task, but i ts successful completion would be a last ing achievement to the credit
of the government and something of lasting value for Australians generally.

I have sa id t h a t  th i s  proposal would not necessarily entai l  any
considerat ions of taxat ion levels .  One would hope that the taxat ion scales will
be reviewed. However, that review should be a  separa te  exercise from the re-
writ ing of the legislat ion and should be kept separate from it because, whereas
there are l ikely to be widely differing views as to what scales a re  appropr ia te ,
there should be general agreement that the tax law should be rendered clear and
accessible. The re-writ ing of the t axa t ion  law could provide s impl ic i ty ;  the
achievement of equity is another question.

At th i s  ra ther  res t less  t ime,  when i t has become common to urge us to
make unnecessary changes (although necessary changes are often resisted), there
have been suggestions that the date on which Australia Day is celebrated should
be altered. The intention of Aus t ra l i a  Day is to mark the foundat ion of wha t
Aus t ra l i a  is today, and the foundations of what  has become modern day
Australia were laid on 26 January, 1788. The 26 th January i s  an appropr ia te date
on which to celebrate the achievements of the nation.

I would remind you tha t  ou r  next Conference will be held a t  Coolangat ta
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from the 8th to the 10 th April, 2005 and hope you will be able to attend.
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Appendix III

Contributors

1. Addresses
Bob BOTTOM, OAM was educated a t  Mar is t  Brothers Col lege,  Broken Hill bu t
left school aged 15 to become a cadet journal i s t .  Since then he has spent a
l i fe t ime invest igat ing and reporting upon organised crime and corruption in
Aus t ra l i a ,  and is the au thor  of seven best-selling books on these topics. His
report on organised crime in NSW (1978) was a landmark document of i ts kind.
Since then he has part icipated in the sett ing up of the National Crime Authority
(1983) and i ts  more recent reformat ion into the Austra l ian Cr ime Commiss ion;
the establ ishment of the NSW Independent Commission Against Corrupt ion
(1988);  and establ ishment of the Queensland Crime Commission (1998). Mos t
recently he has ass i s ted a Vic tor ia  Pol ice Organised Crime St ra tegy group in
tackling Melbourne’s gangland warfare.

The Hon Chief Justice Paul de JERSEY, AC was educated a t  Church of England
Grammar  School, Brisbane and the University of Queensland (BA, 1969; LLB,
1971), and was called to the Bar in Brisbane in 1971, becoming Queen’s Counsel
in 1981. A judge of the Queensland Supreme Court since 1985, he was appointed
Chief Justice in 1998. During 1996-98 he was President of the Industrial Court of
Queensland and also Chairman of the Queensland Law Reform Commission. He
has been Chancellor of the Anglican Diocese of Brisbane since 1991.

2. Conference Contributors
Dr John FORBES was educated at Waverley College, Sydney and the Universities of
Sydney (BA, 1956; LLM, 1971) and Queensland (PhD, 1982). He was admitted to
the New South Wales Bar  in 1959 and subsequently in Queensland and, a f t e r
serving as an Associate to Mr Just ice McTiernan of the High Court ,  pract ised in
Queensland as a barr is ter-at - law. After a long career in the Law Facul ty of the
University of Queensland (1969-1999), during which time he published tex ts  on
the History and S t ruc ture of the Aus t ra l ian Legal Profession, Evidence,
Adminis t ra t ive Law and Mining and Petro leum Law, he ret i red, and has since
become perhaps Australia’s foremost expert on the law of native ti t le.

Professor Andrew FRASER was educated at Burks Fal l  High School, Ontario and
at Queen’s University, Kingston, Ontario (BA, 1969); University of North Carolina
(MA, 1971); Queen’s University (LLB, 1975) and Harvard (LLM, 1982). Af ter
emigra t ing to Aus t ra l i a  in 1975 he t augh t  briefly a t  the University of
Queensland Law School before t ransferr ing in 1977 to Macquar ie University,
where he currently holds the post of Associate Professor in the Depar tment of
Publ ic Law. He is the author of The Sp ir i t  o f  the  Laws :  Republ icanism and the
Unfinished Project  of Modernity , and Reinventing Aristocracy: The
Constitutional Reformation of Corporate Governance .
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Bruce GRUNDY was educated at Church of England Grammar  School, Brisbane
and La Trobe Universi ty (BEd, 1975). His 44-year career in journal ism, teaching
and the media began when he joined the ABC in 1961, and has included periods
as producer of ABC Radio Rural and Talks programs; executive producer of ABC
Television Current Af fa i rs  and Radio Aus t ra l i a  programs; and editor of
Brisbane’s The Weekend Independent newspaper.  In 1979 he lef t  Radio Austra l ia
for  the Depar tment  of Government in the University of Queensland, becoming
Associate Professor in the Depar tment of Journal i sm there in 1991. He is now
Journal is t  in Residence and Senior Lecturer in the School of Journal ism and
Communicat ion at  that  Univers i ty .

Dr Dominic KATTER was educated at St Joseph’s College, Brisbane and at several
Universi t ies in Austral ia and abroad. His BA (1994), LLB (1996) and LLM (1998)
at the University of Queensland were followed by his M Phil (Cantab) (1999) and
his SJD (2003) a t  Queensland University of Technology. After a period a s
Associate to Mr Justice Call inan of the High Court he commenced practice at the
Queensland Bar in 2001, and has since appeared before the High Court as junior
counsel. He has lectured in a number of subjects at the University of Queensland
and the Queensland University of Technology.

Kevin LINDEBERG was educated at Maryborough Boys High School and holds an
Associate Diploma in Indus t r ia l  Relat ions from Brisbane College of Advanced
Education (1988). A former Queensland public sector trade union organiser who
now works as a  f ree lance pol i t i ca l  car toonis t /car ica tur i s t ,  he has become the
central f igure in the unresolved Heiner Affair , arising out of the clandestine and
allegedly illegal shredding of the Heiner Inquiry documents by the Queensland
Cabinet in 1990. His public interest disclosure in t h a t  a f f a i r  has come before
federal and S ta te  Par l iaments ,  including both Senate and House of
Representatives commit tees.  The a f f a i r ,  which is l is ted by the in ternat ional
archives/recordkeeping community as one of the 14 great  document shredding
scandals of the 20 th Century, remains a  ma t t e r  o f  concern to anyone concerned
with legal and constitutional propriety in Queensland and more generally.

John NETHERCOTE was educated a t  Blakehurst  High School, Sydney and the
University of Sydney (BA, 1968). After joining the Commonwealth public service
in 1970, he worked over the years for the Public Service Board, the Royal
Commission on Aus t ra l ian Government Adminis t ra t ion ,  the Public Service
Commission of Canada and the Defence Review Committee. He joined the staff of
the Senate in 1987 and his ass ignments there included Secretary to the Senate
Standing Commit tee on Finance and Public Admin is t ra t ion and overseeing
publication of Odgers’ Australian Senate Practice  (6 th edi t ion) .  He a lso edited
Parliament and Bureaucracy (1982) and was a jo int  editor of The
Consti tutional Commission and the 1988 Referendums  (1988) and The Menzies
Era  (1995). Since retirement from the Senate staff he has writ ten extensively for
The Canberra Times  on public serv ice mat ters  and edited Liberal ism and the
Australian Federation (2001).

Bryan PAPE was educated at  Wagga Wagga High School and the Universi ty of
New South Wales (BComm, 1969) and was admi t t ed  to the NSW Bar in 1977,
where he pract iced, mainly in taxa t ion l i t iga t ion ,  for  near ly  25 years. During
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this t ime he also served as a ful l - t ime member of the Taxation Board of Review
No. 1 (1981-1984) and as a pa r t - t ime member of the Aus t ra l ian Accounting
S tandards  Board (1992-1994). In 2000 he took up appointment as Senior
Lecturer in Law in the University of New England. He has had a long and active
interest in public affairs and is presently Chairman of the New England Federal
Electorate Council of the National Party.

Professor Suri RATNAPALA was educated in Colombo, Sri Lanka, undertaking his
f i r s t  degree (LLB, 1970) a t  the University of Colombo. Before mig ra t ing  to
Austral ia in 1983 he served as a Senior S ta te  Counsel in the Attorney-General’s
Department of Sr i  Lanka, where he was involved in dra f t ing t h a t  country’s
republican Const i tut ion. He completed his LLM degree at Macquar ie Univers i ty
in 1987 and his PhD(1995) at the University of Queensland, where he has taught
since 1988. He is now Professor of Public Law there and co-editor of the
University of Queensland Law Journal .  He is  the author of numerous ar t ic les in
professional journals and a number of other publications, including Welfare
S tate  or  Cons t i tu t ional  S ta te?  (1990), The I l lusions of Comparable Worth  (1992)
(with Gabriel Moens), and Mabo: A Judicial  Revolution (1993) (co-editor). His
most  recent work is Australian Consti tutional Law: Foundations and Theory
(2002).

Professor Gregory ROSE was educated at Mount Scopus College, Melbourne and
a t  Monash Universi ty (BA, 1981; LLB, 1983; LLM, 1989). In 1990 he joined the
Marine Resources P rog ram a t  the Foundation for Internat ional  Environmental
Law and Development at the University of London, becoming its Director (1991-
1994). In 1994 he joined the Department of Foreign Affairs and Trade, becoming
head of the Trade, Environment and Nuclear Law Unit in the Legal Office of that
Department. In 1998 he moved to the University of Wollongong, where he is now
Associate Professor in the Faculty of Law, Director of Research for the Centre for
Transnat ional  Crime Prevention and a member of the Centre for Ma r i t ime
Policy. His research special ises in international law, focusing on both terrorism
and environmental issues.

Sir David SMITH, KCVO, AO was educated at Scotch College, Melbourne and a t
Melbourne and the Aus t ra l ian Nat iona l  Univers i t ies  (BA, 1967). After entering
the Commonwealth Public Service in 1954, he became in 1973 Official Secretary
to the then Governor-General of Australia (Sir Paul Hasluck). After having served
five successive Governors-General in t h a t  capaci ty,  he ret i red in 1990, being
personally knighted by The Queen. In February, 1998 he at tended the
Const i tu t ional  Convention in Canberra as an appointed delegate, and
subsequently played a prominent role in the “No” Case Commit tee for  the 1999
Referendum. He is now a visit ing Scholar in the Faculty of Law of the Australian
National University, where his researches have done much to clar i fy the role of
the Governor-General in Australia’s constitutional arrangements.

John STONE was educated a t  Perth Modern School, the University of Western
Aus t ra l i a  (BSc Hons, 1950) and then, as a Rhodes Scholar, a t  New College,
Oxford (BA Hons, 1954). He joined the Austral ian Treasury in 1954, and over a
Treasury career of 30 years served in a number of posts a t  home and abroad,
including as Austral ia ’s Executive Director in both the IMF and the World Bank



198

in Washington, DC (1967-70). In 1979 he became Secretary to the Treasury,
resigning from that post – and from the Commonwealth Public Service – in 1984.
S ince that  t ime he has been, at  one t ime and another, a Professor a t  Monash
University, a newspaper columnist , a company director, a Senator for
Queensland and Leader of the National Party in the Senate and Shadow Minister
for Finance. In 1996-97 he served as a member of the Defence Efficiency Review,
and in 1999 was a member of the Victor ian Commit tee for the No Republic
Campaign. A principal founder of The Samuel Griff i th Society, he has served on
i t s  Board of Management since i t s  inception in 1992 and is the Edi tor  and
Publisher of its Proceedings.
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