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Chapter Ten
Australia’s International Legal Obligations:

Maritime Zones and Christmas Island

Dr Dominic Katter

“Once i t  was said that the law fol lowed the f lag. Now, internat ional law is
everywhere. Its influence increases” .1

Introduction
Terr i tor ies and boundaries are part of our everyday l ives. History texts contain
many examples of disputes over land boundaries. Marit ime boundaries are more
elusive. The demarcat ion and delineation of ma r i t ime  t e r r i t o r i a l  c l a ims  ( and
non-claims) and zones of nat ional jur isdict ion must be acceptable, not only to
the negot ia t ing s ta tes ,  bu t  also to the internat ional  community, in t h a t  the
seas are fundamental  to t rade.

Tradi t ional ly ,  nations claimed a l imi ted jur i sd ic t ion over the ma r i t ime
environment ad jacent  to thei r  coastlines. A consequence of ju r i sd ic t iona l
extensions by sovereign nations has been increasing conflict between domest ic
and internat ional  law. In an a t t emp t  to clari fy the domestic ju r i sd ic t ion ,
internat ional  bodies have actively and systemat ical ly co-ordinated the
formulat ion of new laws of the sea, promoting change within in ternat ional
mar i t ime l aw.

Purpose
This paper focuses on the alleged conflict between recently introduced Australian
domestic legislat ion and internat ional  legal principles. Recent Aus t ra l i an
domest ic legis la t ion has exc luded cer ta in mar i t ime zones surrounding is lands
from the Austral ian “Migration Zone” under the Migrat ion Act  1958. This paper
a t t emp t s  to evaluate these legis lat ive changes in the context of in ternat ional
law obligat ions, in part icular the 1982 United Nations Convention on the Law of
the  Sea (UNCLOS I I I ). The f ini te question t h a t  th i s  research invest igates i s
whether a “bar” or refoule on so-called “asylum seekers” being able to apply for
visas under the Migrat ion Act  breaches Aus t ra l ian internat ional  law
obligations.

Legislative amendments
Over the las t  few years, numerous amendments have been made to
Commonwealth legislat ion regarding migra t ion ,  f isheries and Customs. In
March and Apri l ,  1999 a number of boats carrying persons without immigrat ion
clearance at tempted to reach Austral ia ,  undetected, by landing on the coast of
the mainland and upon te r r i to r ia l  i s l ands  to  the North-West. In response, the
Commonwealth established a “Coasta l  Surveillance Task Force”. This newly
created body recommended comprehensive amendments to the off-shore
enforcement of Commonwealth laws. Signif icant ly,  new legis lat ion, the Border
Protect ion Legis lat ion Amendment Act 1999, was introduced. Tha t  legis lat ion
incorporated amendments to the Customs Act  1901, the Migrat ion Act  1958 and
the Fisheries Management Act 1991.
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The Explanatory Memorandum to the Bill noted t h a t  the amendments
provided for:
1. The boarding and searching of ships and aircraft ,  in certain circumstances,

in Aus t ra l i a ’ s  t e r r i to r i a l  sea ,  Austral ia ’s  cont iguous zone, the high seas,
and ( in the case of the Cus toms  Ac t )  Aust ra l ia ’ s  Exclus ive Economic Zone
(EEZ);

2. “Hot pursui t” of ships whose mas te r  ha s  not  compl ied wi th a request  to
board; and

3. “Hot pursu i t ”  of “motherships” ( t h a t  is, ships reasonably suspected of
being used in direct support of, or in preparat ion for, a contravention of
specified legislation involving another ship) in certain circumstances.
Relevant ly ,  the Commonwealth s tated that i t  intended any extra- terr i tor ia l

operation of the legislation to be determined by reference to internat ional  law,
inc luding t reat ies and customary internat ional  law. 2 These “border protect ion”
amendments appl ied predominantly to the  te r r i to r i a l  sea  and the contiguous
zone. The amendments also extended the policing powers avai lable for relevant
offences within the EEZ and high seas . 3 Addi t ional ly ,  the legis la t ion sought to
make the preparat ion of an offence unlawful.  Further ,  the Migrat ion Act4

provided the basis for the commencement of a “hot pursuit” of a foreign vessel,
which is  prepar ing to commit  a migrat ion of fence (external  to the contiguous
zone) and has failed to comply with a direction to allow Commonwealth officers
to board.

The mat ter  o f  i l lega l  immigra t ion became a na t iona l  i s sue as  a  resu l t  of
the “MV Tampa  incident” in August and September, 2001. The Norwegian
registered M V Tampa  took on board persons from the vessel Palapa . The
Tampa,  under the command of Capta in Rinnan, commenced voyage towards
Indonesia, but then changed course for Aus t ra l i a .  The Commonwealth of
Austral ia prevented the persons f rom the Palapa , who were now on board the
Tampa , from coming ashore on Christmas Island.

Subsequently, fur ther  amendments were made to the border protect ion
laws. The Border Protection (Validation of Enforcement Powers) Act 2001
attempted to “put beyond doubt the legal basis for actions taken against foreign
ships” within Australian sovereign terri tory and to “confine judicial review of an
enforcement act ion”. The Customs Act  1901 was also amended by the
amendments regarding border protect ion. Addit ional ly, subordinate legis lat ion
made the Fisheries Management Act 1991 and the Migrat ion Act  1958 prescribed
Acts in accordance with the provisions of the Cus toms  Ac t .  Section 184A(5) of
the Cus toms  Ac t  created circumstances in which an officer of the Aus t ra l i an
Defence Force may request to board a foreign vessel. The Migrat ion Act
replicated the provisions of the Customs Act  in ss 245B(5) and 245C(1).

Under these further amendments to the Migrat ion Act ,  ce r ta in  Aus t ra l i an
island ter r i tor ies  were designated as “excised offshore places”. 5 Any
unauthorised person who arrives in an excised terr i tory is not able to apply for
an Australian visa unless the Minister exercises discretionary power. Anyone who
enters the migra t ion zone, including Aus t ra l ian cit izens, mus t  present
themselves for immig ra t ion  clearance. 6 These “excised offshore places” are :
Ashmore and Car t ie r  Islands in the Timor Sea ( f rom 8 September, 2001);
Christmas Island in the Indian Ocean (from 8 September, 2001); Cocos (Keeling)
Island in the Indian Ocean (from 17 September, 2001); and offshore resource and
other instal lat ions (from 27 September, 2001). The Migrat ion Ac t , however, does
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not extend to the te r r i to r ies  o f  Norfolk Is land, Heard and Macdonald Is lands
and the Aus t ra l ian Antarc t ic  Terr i tory. Places included in th i s  def ini t ion
continue to be pa r t  of Aus t ra l i a ,  and Aus t ra l ian cit izens (and lawful non-
cit izens) can move to and from those areas as they move between any pa r t s  of
Aus t r a l i a .

Therefore, the “migration zone” includes the land area of al l the States and
Terr i tor ies of  Austra l ia and the waters of  procla imed ports  wi thin those Sta tes
and Terri tories. The provisions of the Migrat ion Act  continue to apply wi th in
those “excised offshore places”. The purpose of the migration zone is to define
the area of  Aust ra l ia  where a non-c i t izen must  hold a v isa in order to legally
enter and remain in Austral ia . 7

The question then is whether these legislative amendments are a  val id
exercise of coastal state jurisdict ion in accordance with international law.

International law
Internat ional law can be defined as “the body of law which pa r t i c ipa t i ng
nations recognise as binding them in thei r  conduct towards each other” .
Notably, internat ional  law does not generally deal wi th the act ions of
individuals. The Statute of  the International  Court  of  Just ice  establ ishes a court
to determine legal disputes between states .  Art ic le 38 of that Statute ident i f ies
pr imary sources of internat ional  law. 8 These primary sources can be separa ted
into three sub-groups:
1. Internat ional agreements to which the disput ing states are a party;
2. Customary internat ional law; and
3. General principles of law recognised by nations, 9 often referred to as opinio

jur i s .  Normal ly this involves considerat ion of the domest ic laws of a s tate
and identifying if the state laws have universal recognition.
Internat ional law is basical ly a system of rules and principles that aims to

govern the relat ions between sovereign s ta tes .  This paper discusses these
primary sources of internat ional law in the context of the amendments made to
the Migrat ion Act .

Multilateral treaties
The Commonwealth of Aus t ra l i a ,  using i ts recognised prerogative powers, ha s
entered into several mult i lateral treat ies, qual i fying the international law of the
sea as i t  relates to the ma r i t ime  areas surrounding Aus t ra l ian te r r i to ry .
Treat ies can be bi la tera l ,  t h a t  i s ,  s im i l a r  to a  cont rac t  between s ta tes  for a
specified purpose. Alternatively, t rea t ies  may be mul t i l a te ra l ,  by establ ishing
internat ional  rules of  conduct for a l l  par t ies to the t reaty .  Treat ies  commonly
only bind those part ies which are signatories, but treat ies may make provisions
for th i rd par t ies that  are non-par t ies to the agreement .  UNCLOS I I I , the Vienna
Convention on the Law of Treaties  1969, and the Char ter  o f  the  Uni ted  Nat ions
1945 are therefore examples of mul t i l a te ra l  t rea t i e s ,  wh ich  establ ish rules of
internat ional conduct for s tates.

Australia’s signature of an international convention/ agreement does not, of
course, have effect wi th in  Aus t ra l i an domes t i c  law wi thout  r a t i f i c a t i on . 10 The
provisions of an internat ional  t rea ty  requi re  s ta tu tory implementat ion before
the t rea ty  i s  to  form par t  o f  Aus t ra l ian law. 11 However,  t reat ies are sometimes
used to ident i fy the exis tence of customary internat ional  law, as t reat ies of ten
codify such law. As s tated by the learned President of th i s  Society, t he  R i gh t
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Honourable Sir Harry Gibbs, GCMG, AC, KBE in the 2000 Proceedings, even:
“….. i f  a Convention is not incorporated into Austral ian law by statute, the
Courts may give effect to i t  in two ways. They may conclude t h a t  the
Convent ion is a s tatement of internat ional law and tha t  the  common law
should be developed consistently with i t ,  or they may hold that individuals
would have a leg i t imate expecta t ion tha t  adminis t ra t ive decision makers
would not act inconsistently with the Convention”. 12

The High Court has held that a clear ly recognised principle of cus tomary
international law can be used as a guide in respect of the duties and obligations
of the s t a t e . 13 The Commonwealth Attorney-General’s Department currently
s ta tes  on i t s  webs i te  tha t  cus tomary in ternat iona l  law is  an impor tan t  source
of internat ional  law, and unlike t rea t ies ,  a s t a te  is not required to have
accepted a rule of cus tomary in ternat ional  law to be bound by i t .  Therefore,
internat ional  consensus on protection of people seeking asylum, or nat ions
taking pre-emptive action to defend their sovereignty, may const i tute emerging
general principles of law recognised by nat ions  (opinio jur i s ). However, as S i r
Harry Gibbs went on to state in the 2000 Proceedings:

“It has not yet been explained how a person who has no knowledge of the
existence of a treaty can have an expectation of that kind”. 14

Understandably,  whi ls t  internat ional t reat ies may not authorise the use of
procedures to enforce the treat ies ’  provisions, customary internat ional law may
provide sui table remedies or al ternat ives.  This customary internat ional  law
posi t ion supports a general  argument and/or presumption within Aus t ra l i an
law,  tha t  s ta tu tes  should not  cont rad ic t  the es tab l i shed rules of in ternat ional
law. 15 However, signif icantly, the High Court has determined t h a t  the
presumption, t h a t  Par l i ament  did not intend to contradic t  in ternat ional
t reat ies and/or customary internat ional law, has only “restr ic ted operat ion”.  In
Minis ter  for  Immigrat ion and Ethnic Af fairs  v .  Ah Hin Teoh , 16 Mason C J  and
Deane J held that the presumption is only relevant i f  the words within a statute
are ambiguous.

The High Court held unanimously in Horta v.  Commonwealth 17 t h a t :
“The parl iament’s power with respect to ‘external affairs ’  was not confined
to the enactment of laws consistent with the requirements or constraints of
internat ional  law … [An enactment ]  wi th in the legislative competence of
the par l iament ,  regardless  of  whether  the t rea ty is void or inval id under
internat ional law or whether the making of a treaty or the implementat ion
of i t s  provisions would or would not be inconsistent wi th Aus t ra l i a ’ s
internat ional obl igat ions”.

Doctrine of freedom of the seas
The classical assumpt ion proposed by the Dutch scholar, Hugo Grotius, and
der ived f rom natura l  law was tha t  the seas are open to al l .  Grot ius developed
the mare liberum  theory in the 17 th Century. His theory ass is ted the Dutch
Republic in i t s  t r ade  in the Eas t  Indies .  However, Grotius la ter  modif ied h i s
theory so tha t  a  sovere ign s ta te  could c la im jur i sd ic t ion and exclusive r ights
over par t  o f  the High Seas. I t  is th i s  mare liberum  theory, as developed by
Grotius, that provides the foundation for the “freedoms” of the High Seas:
1. The freedom to navigate;
2. The freedom of overflight;
3. The freedom to fish; and
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4. The freedom to lay cables and pipelines. 18

Economic interest  has remained the backdrop for the appl icat ion of these
theories until the present day.

UNCLOS III
UNCLOS III  established some important changes to previous Conventions such as
those of 1958, especially with respect to the delimitation of marit ime zones. The
objective of UNCLOS I I I  was the establ ishment of a const i tut ion for the oceans.
I t  codi f ied the customary internat ional  law of freedom of the seas .  I t  entered
into force, af ter obtaining 60 rat i f icat ions, in 1994.

I ts provisions established three mari t ime zones. Each of these is subject to
a specif ic jur idical regime:
1. Terri torial Sea: the area in which a state has ful l sovereignty;
2. Exclusive Economic Zone: the area in which a  s t a t e  h a s  sovereign rights;

and
3. H igh  Seas :  tha t  pa r t  o f  the ocean in which a  f l ag - s ta te  has ju r i sd ic t ion

only over its own vessels.
Signif icantly, the continental shelf was re-defined in Part VI of UNCLOS I I I

in Article 76(1) as follows:
“The continental shelf of a coastal State comprises the sea-bed and subsoil
of the submarine areas tha t  ex tend beyond i t s  te r r i to r ia l  sea  th roughout
the na tu ra l  prolongation of i t s  land ter r i tory to the outer edge of the
continental margin,  or to a distance of 200 naut ica l  miles from the
basel ines f rom which the breadth of the terr i tor ia l  sea is  measured where
the outer edge of the continental marg in does not extend up to t h a t
dis tance”.
More  d i s t an t  shel f  areas may be claimed by the coas ta l  s t a te  in  cer ta in

circumstances, as prescribed in the remaining paragraphs of Article 76. The new
definit ion is based on technical c r i te r ia ,  and clearly reflects the current
technological advances and technical capabil i ty to explore and explo i t  minera l
resources from the seabed.

Territorial sea
UNCLOS I I I , in Article 2, confirms the sovereignty of a s t a te  over i t s  land
terr i tory and internal waters to the “bel t” of sea adjacent to i ts coast cal led the
te r r i to r i a l  sea . 19 Article 3 of UNCLOS I I I  a l lows s ta tes  to  es tab l i sh  a  te r r i to r i a l
sea extending for 12 naut ica l  miles from the ma r i t ime  baseline. Sovereignty
extends to the a i r  space above the  te r r i to r i a l  sea  and to i ts bed and subsoil.
Sovereignty over the t e r r i to r i a l  sea is not absolute, but is subject to the
principles of customary internat ional law. The most s ignif icant exception is the
r igh t  o f  a l l  s t a tes  to enjoy innocent passage through other s ta tes ’  t e r r i t o r i a l
seas. Generally,20 Aus t ra l i a  exercises a c la im to the t e r r i to r i a l  sea wi th a
breadth of 12 nautical miles. 21

The sovereignty of Archipelagic Islands, such as the Cocos/Keeling Is lands
(which are excised under the Migrat ion Act ) extends to al l the waters enclosed
by the archipelagic baselines, their bed and sub-soil and airspace above. There is
a  r i gh t  o f  innocent passage through archipelagic waters .  Archipelagic Is lands
may have des ignated sea- lanes and a i r  routes through the archipelagic waters
in which al l states enjoy rights.
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Innocent passage through the territorial sea
Coasta l  s ta tes  must  a l low and not hamper the r igh t  of innocent passage in
terr i tor ia l  seas to the ships of  a l l  o ther s ta tes .  Ar t ic le 19 of  UNCLOS I I I  s t a t e s
tha t  pas sage  of a foreign vessel is considered pre judic ia l  to the peace, good
order or security of the coastal state if the vessel engages in:
1. The use or threat of force against the coastal state;
2. Exercise or practice with weapons;
3. Any a c t  a imed  a t  collecting informat ion to the prejudice of the coas ta l

s t a t e ;
4. Any act of propaganda against the coastal  s tate;
5. Launching, landing or taking on board of aircraft ;
6. Launching, landing or taking on board of any military device;
7. Loading or unloading any thing or person contrary to the  cus toms ,  f i s ca l ,

immigrat ion or  sanitary laws of  the coastal  s tate [emphasis added] ;
8. Any act of pollution;
9. Fishing;
10. Research act iv i t ies ;
11. Any act  a imed at  in ter fer ing wi th communicat ions sys tems or fac i l i t ies  of

the coasta l  s ta te ;  and
12. Any other activity not having a direct bearing on passage.

Submarines are required to navigate on the surface and show their f lag. A
coasta l  s t a te  is not normally permi t ted to suspend the r igh t  of innocent
passage.

Rights and obligations of coastal states
A coas ta l  s ta te ,  in  respec t ing tha t  r igh t  o f  innocent passage, may adopt laws
and regulat ions on many aspects of navigat ion through the t e r r i to r i a l  seas,
which mus t  be given due publicity and mus t  be complied wi th by foreign
shipping. The coasta l  s t a te  may designate sea-lanes and t r a f f i c  separa t ion
schemes for the regulat ion of shipping through i ts terr i torial seas.

Sovereignty over the terr i tor ial  sea includes cr iminal jur isdict ion on board
foreign ships pass ing through the  te r r i to r i a l  sea .  Art ic le 27(2) of UNCLOS I I I
enables the coasta l  s t a te  to “take any steps author ised by i t s  laws for the
purpose of a r res t  or invest igation on board a foreign ship” .  The provision to
take “any steps” can be contrasted with subsequent provisions enabling coastal
s ta tes  “control” over the i r  EEZ. Kaye s ta tes  t h a t  “the coasta l  S t a te  is to
determine for i tse l f  what management pr inciples i t  might wish to apply within
its terri torial sea, as an exercise of i ts sovereignty”. 22

Jurisdiction within the territorial sea
The te r r i to r i a l  s t a te  has  ju r i sd ic t ion over foreign merchant vessels in internal
waters , 23 and over cr imes 24 committed on board such vessels.25 Th i s  ju r i sd ic t ion
is  concurrent  wi th tha t  o f  the f lag s ta te . 26 Foreign ships tha t  en te r  in  d i s t ress
may not be subject to the jurisdict ion of the coastal state. 27

In Wildenhus’s Case , 28 a t rea ty  between the United S ta tes  and Belgium
granted each s ta te jur isdic t ion necessary to mainta in order on board merchant
vessels located in internal waters. In that case, a murder below decks committed
on board a Belgian ship in a  US por t  was  enough to found tha t  j u r i sd i c t i on .
Generally, the jurisdiction of the coastal state is not exercised unless the offence
disturbs the peace, dignity or tranquil l i ty of the port .



153

As O’Connell comments, “a S ta te  has the competence under in ternat ional
law to extend its criminal law to any area which is subject to its sovereignty”. 29

Contiguous zone
Article 33 of UNCLOS I I I  provides t h a t  the contiguous zone may not extend
beyond 24 nautical miles from the basel ines upon which the terr i tor ial seas are
measured. Shearer defines a contiguous zone as:

“[A] body of waters lying between the  te r r i to r i a l  sea  and the high seas in
which a coastal  s tate may exercise certain enforcement powers in relat ion
to i ts  laws applying on land or in the  te r r i to r i a l  sea  … in effect i t  is a
policing zone”. 30

Therefore, UNCLOS I I I  provides a coasta l  S t a te  with sovereignty over the
te r r i to r i a l  sea, and policing powers to prevent nominated offences in the
cont iguous zone. Fi tzmaurice states that the cont iguous zone is not a “bel t” of
coastal  s tate sovereignty, or jur isdict ion beyond the terr i tor ia l  sea, i t  is  merely
a “policing zone”.31 Sheare r  s t a tes  tha t :

“ I t  i s  sometimes rashly assumed t h a t  the contiguous zone is a zone of
ex tended coas ta l  s ta te  ju r i sd ic t ion in  mat te rs  enumerated in Ar t  33 ,  v iz .
cus toms,  f i sca l ,  immigra t ion ,  and sani ta t ion. A close reading of t he  t ex t
and the dra f t ing history, however, reveals t h a t  th i s  is not so. The
contiguous zone is juridically part of the high seas … Moreover, the coastal
state may only exercise ‘control ’ (not sovereignty or jur isdic t ion) over the
contiguous zone necessary:
( a ) to prevent infringement of the spec i f ied laws wi th in i t s  t err i tory  or

terr i tor ial  sea,  and
(b) to punish inf r ingements of  those laws commit ted wi th in i t s  ter r i tory

or ter r i tor ia l  sea” . 32

Article 33 of UNCLOS I I I  provides two “l imbs” under which a S ta te  may
exerc ise control .  Shearer  proposes that  the f i r s t  l imb is  to prevent offences of
“inward-bound” vessels intending to en ter  the te r r i to r ia l  sea ;  the second l imb
provides for outward-bound vessels that have committed an offence within the
ter r i tor ia l  sea .  UNCLOS III  restr icts the punishment of vessels in the contiguous
zone to offences committed within the terr i torial sea. Therefore, punishment of
vessels in the contiguous zone is arguably restricted to those vessels leaving the
te r r i to r i a l  wa te r s .

The Commonwealth of Austral ia has claimed a contiguous zone beyond the
te r r i to r i a l  sea in the Mar i t ime  Legis lation Amendment Act 1994. The
appl icat ion of coasta l  S t a te  powers was summar i sed in the Explanatory
Memorandum  to the Border Protection Amendments Bil l  1999.33

The dis t inct ion between the UNCLOS I I I  provisions pertaining to the
terr i tor ia l  sea and the cont iguous zone emphasise the intent ion of the draf ters
of UNCLOS I I I  to di f ferent ia te the two “bel ts”  of  jur isdic t ion.  Therefore,  i t  ha s
been argued by academics and the media t h a t  coasta l  s ta tes  are l imi ted in
thei r  abi l i ty to take preventative act ion aga ins t  foreign flag and non-flag
vessels, such as those carrying “asylum seekers”, in the contiguous zone.34 There
is the potential for a breach of the duties espoused by Article 300 of UNCLOS I I I ,
t h a t  is the ful f i lment in good f a i t h  of obligations assumed under the
Convention. There is therefore the potent ia l  for Aus t ra l ian vessels act ing in
accordance with the Migrat ion Act  to act in breach of international law.
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Exclusive Economic Zone
Under UNCLOS I I I , coasta l  s ta tes  re ta in sovereign r igh ts  over the exclusive
economic zone, although these sovereign rights l imi t  the c lass ica l  f reedoms of
the High Seas of  other s ta tes .  Pa r t  V of UNCLOS I I I  creates a specific legal
regime, the Exclusive Economic Zone (EEZ) in which coastal states have:

“Sovereign r igh ts  for the purpose of exploring and exploiting, conserving
and managing the natural resources, whether l iving or non-living, of waters
superjacent to the seabed and of the seabed and i t s  subsoil, and w i th
regard to other act iv i t ies of the economic exploi tat ion and explorat ion of
the zone, such as the product ion of energy f rom the water ,  currents and
winds”.
Under Art icle 57, this EEZ is not to extend beyond 200 nautical miles from

the baselines. With regard to the Migrat ion Act , Article 73(1) enables a state:
“In the exercise of i t s  sovereign r igh ts  to explore, exploit , conserve and
manage the living resources in the exclusive economic zone, take such
measures, including boarding, inspect ion, arrest and jud ic ia l  proceedings,
as may be necessary to ensure compliance wi th the laws adopted in
compliance with this convention”.
Shearer suggests  that  coasta l  S ta tes merely have preferent ia l  r ights to the

fish stocks within the EEZ. Article 58(2) applies:
“……Articles 88 to 11535 and other pertinent rules of internat ional  law to
the exclusive economic zone in so far as they are not compatible with this
pa r t ” .
Commentators have suggested tha t  the  de ta i l ed  and specific a r t i cu l a t ion

of enforcement powers of a coastal state contained in Par t  V  o f  UNCLOS I I I  i s
markedly d i s t inc t  from s imi la r ,  more general powers contained elsewhere in
UNCLOS III . 36

Australian maritime zones
The Commonwealth’s sovereignty wi th regard to the t e r r i to r i a l  sea was
proclaimed by s. 6 of the Seas and Submerged Lands Act  1973. Aus t r a l i a
exercises a claim to twelve nautical miles of terr i torial sea. The Commonwealth
has c la imed a cont iguous zone beyond the terr i tor ia l  sea.  S imi lar ly ,  Austra l ian
sovereignty over the contiguous zones and an Exclusive Economic Zone have also
been claimed by subordinate regulat ion.37 These legislative enactments have
effectively adopted the internat ional  conventions signed by Aus t ra l i a  into
domestic law.

The coasta l  s tate does have sovereign r ights to the resources within the
te r r i to r i a l  sea; however, i t s  abi l i ty to enforce i t s  r igh t s  wi thin the EEZ i s
res t r ic ted to the conservation of the marine environment. Arguably, vessels
stopped and boarded for Migrat ion Act  offences in the EEZ are under the
jur i sd ic t ion of  the f lag s ta te  and not  sub jec t  to  the jur i sd ic t ion of  the coas ta l
s t a t e . 38 General ly speaking, the laws of the f lag state apply in relat ion to ships,
and except in certain circumstances, only the flag state can exercise jurisdict ion
in relat ion to ships enti t led to f ly the f lag of that state (Art icle 92, UNCLOS III) .

I t  has been argued that coastal  s tate jur isdict ion over the high seas would
not recognise the operation of Aus t ra l ia ’ s  cus toms and migra t ion laws wi th in
the EEZ. 39 Therefore, the establ ishment of jur isdict ion beyond the terr i torial sea
is essential for the enforcement of coasta l  s t a te  laws upon vessels of flagged
states operat ing within the EEZ and adjacent high seas.
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Jurisdiction and sovereignty – conclusion
Current  Aust ra l ian domest ic  leg is la t ion a l lows for  a non-Aust ra l ian f lag vessel
to be boarded and arrested for a Migration Act  offence which may be committed
outside Aus t ra l ia ’ s  contiguous zone.40 Therefore, the Migrat ion Act  allows
act ions aga ins t  non-Australian and non-flagged vessels wi thin the 200-mile
Exclusive Economic Zone.

The High Court has held that there is no terr i tor ial  l imitat ion placed upon
the Commonweal th Par l iament in pass ing laws for the “peace,  order and good
government of the Commonwealth”. Further ,  i t  is for the Commonwealth to
decide whether a law will be for the peace, order and good government of the
Commonwealth. 41 The Commonwealth Government has the power to legis late
wi th ext ra - ter r i tor ia l  e f fec t .

S igni f icant ly ,  the jur isdic t ion of the Commonweal th is  not l imi ted to laws
which are consis tent with internat ional law, despi te pr inciples of internat ional
law to the contrary,42 provided there is a suff icient nexus between Austral ia and
the ma t t e r s  to which the laws relate. 43 Provided t h a t  valid nexus44 ex i s t s
between the state and the alleged offence, internat ional  law will recognise the
jur i sd ic t ion of the  s ta te .   The operation of jur i sd ic t ion ex t ra - te r r i to r ia l ly  i s
generally permi t ted where the offence is aga ins t  the “security, t e r r i t o r i a l
integrity or polit ical independence of the  s ta te ” .  Fur ther ,  common “ law cour ts
have viewed the extension of jurisdiction legitimate where the intended result or
the in tended v ic t im were wi th in the ter r i tory and i t  was necessary to protect
peace, order and good government”.45

In Davis v. Commonwealth , Brennan J (as he then was) held that:
“ [T]he executive power of the Commonwealth extends to the protect ion of
the nation aga ins t  forces which would weaken i t ,  i t  extends to the
advancement of the nat ion whereby i t s  s t rength is fostered. There is no
reason to res t r i c t  the executive power of the Commonwealth to ma t t e r s
within the heads of the legislative power”. 46

Brennan J ident i f ied the prerogat ive power as a source of cons t i tu t iona l
author i ty ,  which enables the Par l i ament  to take act ion to protect the
sovereignty of the Commonwealth and i t s  laws.  A use of  a  s ta te ’ s  preroga t ive
power includes re la t ions wi th another  s ta te (known as the domes t ic  ac t  o f  a
s t a t e ) . 47 The common law has held such acts  of s t a t e  to  be non-just iciable in
Aust ra l ian Cour ts .48

The High Court of Aus t ra l i a  has determined t h a t  the Commonwealth
Par l iament  has the power to dec ide what  in ternat ional  l aws i t  will enforce in
accordance with the Commonwealth Const i tut ion. The accession of Austral ia to
an internat ional  agreement will have no effect on the law of Aus t r a l i a . 49

Aust ra l ian domestic legislat ion should, i f  possible, reflect the obligat ions
imposed by internat ional  law; however, the Aus t ra l ian Par l i ament  has been
recognised as having the power to pass legis lat ion with extra- terr i tor ia l  ef fect .
Therefore i t  can be argued t h a t  the Commonwealth Par l i ament  has a
prerogative power to pass laws which may conflict wi th internat ional  laws,
regardless of whether the Migrat ion Act  could be argued to be in breach of the
sovereignty of a flag state.

By enact ing these legis la t ive amendments ,  Austra l ia has adopted a dual is t
approach to internat ional  law, reflecting a h is tor ica l  predilection for
posi t ivism and a reluctance to rel inquish internal sovereignty. 50 As a resul t ,  the
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Commonwealth Par l i ament  mus t  ra t i f y  an internat ional  t rea ty  before i t  can
operate domestical ly. Addi t ional ly ,  customary internat ional  law is not obliged
to be followed unless ra t i f i ed  by domest ic legis la t ion.51 As Shearer has s t a t ed ,
Austra l ia must ensure that  i t  careful ly and select ively adopts internat ional  law
into domest ic law to “gua rd  aga ins t  the danger of … hasty incorporation of
international law to the possible prejudice of the beneficial development of the
common law of Austral ia”.52

There is a general  presumption of law that Par l iament would not intend a
s ta tu te  to be inconsistent wi th the es tabl i shed rules of internat ional  law and
comity of nations. In Chhu Kkeng L im v. Minis ter  for Immigrat ion,  Local
Government and Ethnic Affairs ,53 the High Court favoured the construct ion of a
Commonweal th s ta tute which accorded with the obl igat ions of Austra l ia under
an internat ional  t reaty .

The High Court has clar i f ied the circumstances in which that presumption
can be used to interpret  domestic legislation. Generally, there mus t  be some
ambiguity within the legis lat ion which would provide recourse to internat ional
law to ass i s t  wi th s ta tu tory in terpre ta t ion . 54 However, recourse to international
law to ass is t  in the const ruct ion of  domest ic  law is  not  required i f  the s ta tute
expresses a c lear intent ion which is contrary to internat ional  law. 55 Fur ther ,
there is no requirement in the Consti tut ion that the Commonwealth’s legislat ive
power is confined within the l im i t s  of Aus t ra l ia ’ s  legislative competence a s
recognised by internat ional law. Therefore, our const i tut ional system l imits ful l
review by Aus t ra l ian courts in determining whether domestic legislat ion has
breached international law. 56

Although there is  a s t rong presumpt ion in the common law aga ins t  the
ex t ra - t e r r i to r i a l  operation of law ( extra  t e r r i tor ium jusdicenti  impune non
pare tur : “the sentence of those ad jud ica t ing outs ide the i r  ju r i sd ic t ion can be
disobeyed wi th impuni ty”) ,  the Aus t ra l ian Par l i ament  is sovereign and
expresses the will of the Australian people within the democracy.57

Australia’s sovereignty, as espoused by the application of the Migrat ion Act
to the Islands excised from the migration zone, is within prerogative power. 58 As
the President of this Society wisely stated in the 2000 Proceedings:

“Some commentators say t h a t  the increasing inter-dependence of the
nat ions of the world, and the need for Austral ia to relate to other nat ions,
have made i t  necessary for us to t ransfer  some of our sovereignty to the
United Nations. It is true that we cannot live in isolation. It does not follow
th a t  we should allow remote Commit tees to decide what  r igh ts  the
inhabi tants of Austral ia should have. The decis ions they have so far made
do not convince us that they have more wisdom than our own processes can
provide”.59
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