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Chapter Eleven
The United Nations as a Source of International Legal

Authority

Professor Gregory Rose

What are the connections between the United Nations and The Samuel Gr i f f i th
Society? One is tha t  Aus t ra l i an cons t i tu t iona l  l awyers  are now examining the
relat ionship between international law and consti tut ional law.

Just ice Kirby of the High Court  of  Austra l ia f i rs t  argued for the re levance
of internat ional  law in construing the federal const i tut ional  requirement of
“ just  terms” in compensat ion for compulsor i ly acquired property (s .  51(xxxi)) .
In Newcrest  Mining v. Commonwealth in 1997, he s ta ted t h a t  in cases of
ambigui ty  in the federal  Const i tut ion,  “ in ternat ional  law is a leg i t imate  and
important influence on the development of the common law and cons t i tu t iona l
law, especially when internat ional law declares the existence of universal and
fundamenta l  r igh t s ” . 1 The argument for the relevance of internat ional  law to
const i tut ional interpretat ion was pressed in judgments by his Honour again in
Kartinyeri v.  Commonwealth  in 1998,2 concerning interpretat ion of the power to
legislate in relat ion to race (s. 51(xv)), and again a lmost  each year
subsequently. 3

The argument has generated controversy and has been viewed crit ically by
other High Court  Just ices .  Just ices Gummow and Hayne in Kartinyeri ,  Jus t ices
Gleeson, McHugh and Gummow in AMS v.  AIF in 1999,4 and Just ice Cal l inan in
Western Austral ia v. Ward in 2002,5 each s ta ted t h a t  i t  is inappropr ia te to
apply the principles of internat ional law to const i tut ional interpretat ion. In Al-
Kateb v. Godwin in 2004, Justice McHugh described the argument as “heretical”. 6

Controversy concerning the relevance of international law to cons t i tu t iona l
law is erupting also in other const i tut ional ly and democrat ical ly governed
Sta tes .  In the USA,  Jus t ice Ruth Bader  Ginsburg of the federa l  Supreme Court
aroused public c r i t i c i sm for her 2003 address to the American Cons t i tu t iona l
Law Society, which advocated a s im i l a r  deference to internat ional  law in
const i tut ional interpretat ion. However,  her argument has since been supported
by at least two other Supreme Court justices in the USA.  7

Back in Austral ia, in legal f ields beyond consti tut ional law, such as human
rights law, environmental law and commercial law, questions concerning the role
of internat ional  law are evident. They range from questions concerning the
predominance of the Executive in treaty-making, to the wide legislat ive powers
t h a t  t rea t ies  vest in Par l iament ,  to the la t i tude available to judges when
employing international law in the application of legislation and common law. 8

Competing Australian and international law
Some Aus t ra l ian legal academics have begun to describe the prevail ing
Austra l ian at t i tude to internat ional  law as anxious ,  worry ing and defens ive.  I t
has been viewed as a legal expression of the insular pol i t ics of Aus t ra l i an
fundamenta l i sm. 9 However, skepticism concerning the roles of international law
within Aus t ra l ian laws is achieving higher profile and taking on a sense of
immediacy for several more plausible reasons.
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These inc lude the rapid expansion of the scope, volume and prescript ive
deta i l  of internat ional  norms, and the fac t  t h a t  these norms increasingly
impac t  on ma t t e r s  t h a t  concern the internal governance of countries, r a t he r
than merely aspects of their international relat ions. These norms are sometimes
made by means of procedures t h a t  do not require the direct consent of an
a f fec ted  S ta te ,  o r  tha t  a t t enua te  the requirement of ind iv idua l  S ta te  consent,
where the norm is formed by the broader wil l of the “international community”.
Internat ional  mechanisms to moni tor ,  promote or coerce S ta te  compliance are
emerging, lending to these norms new and substantial consequences. 10

Consequently, there is growing concern in some quar ters  over perceived
confl icts between national interests, set out in domest ic  laws and policies, and
international laws. For example, concern has been art iculated by some members
of the current Aus t ra l ian Government, especially about internat ional  human
rights norms that address aspects of Austral ian domestic governance.

Of course, not all Aus t ra l ians express such concern. Some members of
Aus t ra l ian civil society support those same internat ional  norms, and see in
government unease advantageous opportunit ies to exert influence. Indeed, the
tension between internat ional  and domestic rules is often the product of a
pol i t ica l  struggle between domestic players projected onto an in ternat ional
stage. For example, in the  human r igh t s  f ie ld ,  the domest ic  p layers  might  be
generalised as lobby groups leveraging internat ional  norms aga ins t  na t ional
governments. While ma j o r i t a r i an  governments see the engagement of
internat ional  ins t i tu t ions against  them as an internat ional  inter ference in thei r
democrat ical ly leg i t imated domestic mandate ,  the lobby groups see i t  a s
internat ional  legi t imat ion of  thei r  r ights .

This brings us directly to the question of whether the legal posi t ion
ar t icula ted by an internat ional  ins t i tu t ion about a S ta te ’s  domest ic  obl igat ions
should take precedence over a conflicting political position held by that State. In
other words, should the State consider i tself bound by an international norm in
the absence of i t s  speci f ic sovereign consent to i t ,  especially an in ternat ional
norm concerning its internal governance?

Sovereign consent to international laws
According to the t r ad i t iona l  parad igm,  internat ional  laws derived the i r
legi t imacy from the consent of sovereign S ta tes .  The idea t h a t  a sovereign’s
consent is required as a precondition to i t  being legally bound in i t s
internat ional  relat ions is as old as the idea of the S ta te  i tself .  This
international principle reflected the real i ty in Italy when the legal notion of the
State evolved during the Renaissance. I tal ian ci ty States found i t  convenient to
recognise each other as equals and to respect  the immuni t ies  of each other’s
ambassadors. The doctr ine of sovereign equal i ty that they developed was l a t e r
applied to the geographically wider modern State.

In 1648, the Peace of Westphal ia shaped much of Europe as we know i t
today, defining some contemporary borders and formal is ing sovereigns and
nat ional poli t ies. The Treat ies certify the b i r th of the modern S ta te ,  and
recognise the respective secular sovereigns’ r igh t s  to make all iances among
themselves and wi th foreign powers.11 Thus, the notion of sovereign equali ty,
meaning t h a t  one sovereign S ta te  may not legally impose on another an
obligat ion without the other ’s consent,  became a  fundamenta l  fea ture  of both
the main sources of internat ional law: treat ies and customs.
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The development of internat ional  law a t  the global level continues to be
premised on the t rad i t iona l  theory of sovereign State consent. Nevertheless, in
contemporary pract ice, direct consent is becoming less impor tan t .  The
increasing global isat ion of al l  aspects of human life – economic, technological,
social, cultural and polit ical – has required increased levels of legal cooperation
and coordinat ion across nat ional borders.  Internat ional law has developed in
range, depth and complexity, and internat ional  ins t i tu t ions  have developed
procedures to make i t  easier to adopt and apply internat ional  laws. Modern
States have effectively ceded aspects of their sovereignty, in the sense of the i r
absolute internal legal independence, to f ac i l i t a t e  greater in ternat ional
cooperation and coordination.

Concerning the format ion, appl icat ion and interpreta t ion of  t rea t i e s ,  the
Vienna Convention on the  Law of Treat ies  is an au thor i t a t i ve  s ta tement  of
tradit ional principles. I t  provides that no agreement may impose obligat ions on
a th i rd  par ty wi thout  i t s  consent.12 Conversely, every t rea ty  obligation i s
premised on the consent of the  par t i e s  to i t .  Nevertheless, the prerequisi te of
consent by States before they may be bound by t rea ty  provisions is becoming
a t tenuated as a result of the adoption of new procedures for negotiat ion,
amendment, interpretat ion and enforcement of treat ies.

In the negotiat ion of mu l t i l a t e ra l  t rea t ies  in which many S t a t e s
par t i c ipa te ,  the use of “package deal” tex t s  to which no reservation can be
made, and of consensus or major i ty  vot ing procedures for adoption of t ex t s ,
reduce S ta te  negotiators ’ opportunit ies to incorporate nat ional goals in an
internat ional  text .  Nevertheless ,  the State might f ind i tse l f  compel led to adopt
the package deal because of the ma jo r  disadvantages of exclusion from the
mul t i la te ra l  reg ime.

In relat ion to amendments, non-objection and major i ty  vot ing procedures
are used to expedite entry into force without the requirement that States rat i fy
amendments. For example, under the “taci t  consent” procedure, i f  a Party does
not object within 90 days after adoption of amendments to technical annexes of
some Internat ional Ma r i t ime  Organisation conventions, the amendments enter
into force wi thout  the S ta te ’ s  r a t i f i c a t ion  or expl ic i t  consent. Under the
Montreal Protocol on Substances t h a t  Deplete the  Ozone Layer , cer ta in
amendments (called “ad jus tment s ” )  to the Protocol can be adopted by two-
thirds major i ty vote, and wil l  then enter into force automatical ly for al l  part ies
as specif ied in the adjustment.

Concerning the interpretat ion of treaties, independent experts commit tees
and compulsory dispute resolution provisions have reduced State influence over
the in terpre ta t ion of  some t rea ty texts .  Trends that  a t tenuate the prerequis i te
of consent are a lso evident in the imposi t ion of  obligations on non-parties to
comply with communal resource regimes. For example, part ies to the High Seas
Fish S tocks  Agreement are bound by subsequent related regional high seas
fisheries agreements, even though not parties to them.

Concerning the formation of internat ional  legal custom, called cus tomary
internat ional law, sovereign consent is  a lso a t radi t ional feature.  The theory is
that custom is formed by the concurrence of two complementary components: a
par t i cu la r  pa t te rn of  prac t ice  by S ta tes  in  the i r  in terna t iona l  re la t ions ( “S ta te
pract ice”) ,  together wi th the opinion of those S t a t e s  t ha t  t he i r  p r ac t i c e  is a
legal obligation ( “opinio jur i s ”). Both S ta te  pract ice and opinio jur i s  a re
required to be near universal and uni form. 13 Examples of cus tomary
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in ternat ional  laws include the recognition of sovereign equality, honouring of
t rea t ies  and protection of foreign d ip lomat ic  envoys. The consent of the
sovereign State to the legal norm is implic i t  in the component of opinio jur i s .
Disagreement, i.e., lack of consent, t h a t  a pa r t i cu la r  pract ice is a legal
obligation, would undermine the near universal and uniform consent necessary to
empirically prove the presence of opinio juris .

There are conceptual problems in the t r ad i t iona l  theory of cus tomary
in terna t iona l  law tha t  mani fes t  themselves  in the myr iad prac t ica l  d i f f i cu l t ies
concerning state consent. In relat ion to both pract ice and opinio jur i s  there  i s
now controversy over whether mere statements (not linked wi th other posit ive
act ion) can be considered to amount to State pract ice and can thereby produce
“instant custom”. United Nat ions resolut ions would take on a legis lat ive aspect
i f  mere conference and meeting resolutions themselves were format ive of
customary internat ional law.

There is also a diversi ty of opinions as to which bodies have the authori ty
to pronounce that there is sufficient empirical evidence to prove the existence of
a customary internat ional  law at  a point in t ime. Candidate bodies include the
judgments of the Internat ional Court of Just ice and other in ternat ional
t r ibunals  and nat ional  cour ts ,  and the opinions of internat ional  commit tees ,
meetings and academic researchers. 14

The conclusion that must be drawn from this brief survey of contemporary
developments in t reaty and customary internat ional  law format ion is  that ,  in a
variety of ways, the requirement of sovereign consent as a precondition to being
legally bound is eroding.

In the absence of the direct consent of a sovereign State to be bound by a
par t i cu la r  in te rna t iona l  law, whether t rea ty  or custom, some other source of
legi t imacy needs to be found i f  the internat ional law is to bind that State.  This
requirement for an al ternat ive source of legi t imacy is most  acute where
internat ional  laws address how a S ta te  mus t  conduct i t s  internal a f f a i r s .
Cla ims of  super ior i ty  for  in ternat ional  law v i s  á  v i s  nat ional law need to be
assessed by cr i ter ia that indicate their relat ive legi t imacy.

Democratic criteria for international legitimacy
Despite cri t iques of i t s  Euro-centr ic ,  mascul in is t  and/or post-colonial aspects,
many scholars presume an inherent au thor i ty  in internat ional  laws over
nat ional  laws.  On th is  view, a t  least certain internat ional  laws are superior
because they mani fes t  “na tu ra l  law”. They are the basic laws of human
experience, dictated by reason, universal and binding over all other laws.15 This
perspective is most  evident in discourse concerning internat ional  peremptory
norms, or “ jus cogens” ,  that  prevai l  over a l l  other internat ional  laws. However,
i t  a lso extends to the wider f ie lds of universal  or erga omnes  laws, concerning
human r igh ts  or human i t a r i an  r igh ts  and internat ional  environmental or
natural resources obligat ions. 16 Governments and advocacy groups ut i l i s ing the
author i ty  of internat ional  law for ins t rumenta l  purposes reinforce t h i s
presumption of superior i ty wi th powerful rhetoric, especially in the field of
human r ights . 17

Nevertheless, i t  is not a simple ma t t e r  to identify na tu ra l  laws or to
determine who should be entrusted to identify them. Different religious and
cul tura l  systems would tend often to disagree on specific formulat ions.  Great
uncertainty surrounds even which internat ional  l aws might  be considered “ ju s
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cogens”, and negotiators of the Vienna Convention on the Law of Treaties ,  which
codified the concept, could not agree on any.18 Nor migh t  an ident i f ied general
pr inc ip le of  natura l  law be s t ra ight forward to apply to a complex and unique
s i tua t ion in a  pa r t i cu la r  p lace  and t ime.  Therefore, the  na tura l  l aw seems a
structure too poorly defined to clearly overshadow specific national laws.

Nor can the search for  leg i t imacy conclude that  i t  is s imply the physica l
power to enforce international l aws  tha t  fo rms  a  sa t i s f ac to ry  legal cr i ter ion.
Nat ional regimes can of ten exer t  greater physical force than can mu l t i l a t e r a l
legal regimes, and there is  no certa inty as to th i s  unt i l  a f te r  coali t ions a re
formed and batt le is done. Relat ive physical force is realpol i t ik  but not a legal
formula.  Any c la im to super ior legal  legi t imacy must therefore res t  on a  more
jurisprudential basis than brute power to enforce compliance.

That jurisprudential basis is the concept of relat ive just ice. Two categories
of jus t ice c r i t e r i a  – procedural jus t ice and substantive jus t ice – form the
indicators suggested here to prove the relat ive legit imacy of international law. 19

I t  would be necessary to demonstrate that  the internat ional law is super ior in
terms of both i ts quali t ies of procedural and substantive just ice.

Procedural  jus t ice requires that  a law be adopted in accordance wi th the
appropria te legis la t ive or judic ia l  processes ,  as set  out in some const i tu t ional
order.  Substant ive just ice requires t ha t  t he  l aw conform to the mora l ,  soc ia l ,
economic and cultural values of those persons it addresses.

The contemporary history of states demonstrates that the various values of
a polity are most  reliably determined by polls of i t s  members. These are
conducted regularly in the form of elections to government of persons who
represent their values, or sometimes by ad hoc  referenda on par t i cu la r  i s sues .
Thus, democrat ic government has emerged as a reliable system to deliver
substantive justice, which could synonymously be called democratic just ice.  I t s
democrat ic accountabi l i ty mechanisms concurrently make i t  a more reliable
deliverer of procedural justice also.

For an in ternat ional  law to have greater  leg i t imacy than the nat ional  law
of a l iberal  democrat ic s tate ,  then, i t  would need to be demonstrable t h a t  t h e
internat ional  law is a t  least as jus t .  To demonstrate t ha t ,  f i r s t ,  the
internat ional  law needs to be adopted under const i tut ional  procedures, a s
guided by liberal principles, to promote democratic values. Second, it needs to be
demonstrated that the internat ional law promotes those values more effect ively
than the conf l ic t ing nat ional  law. The l a t t e r  demonst ra t ion i s  a compara t ive
ut i l i tar ian calculat ion of how many people are benefi ted, how much, and over
how long. 20 For example,  the value to a State X of cheap o i l  tha t  p roduces  a i r
pol lut ion might be less than the value to all other s ta tes  of m i t i ga t i ng  the
damage to them caused by the  d r i f t  of t h a t  a i r  pollution. In th i s  case, the
international law could be more legit imate than the law of State X.

If i t  were demonstrated t h a t  functional democrat ic processes inform
internat ional  law-making, then the greater legi t imacy of internat ional  over
nat ional law-making might be premised on i ts greater democrat ic authori ty.  By
drawing on every voter in the world, albeit in appropriately qualif ied, weighted
and indirect ways, i t  would identify substantive values more widely and
thoroughly than do nat ional law-making processes t h a t  draw on nat ional
communities only.

This s implis t ic account of substant ive just ice does not pretend to evaluate
various models of democracy (representative, par t i c ipa tory ,  p lu ra l i s t ,



168

deliberat ive, etc) or the various views of l iberal principles (u t i l i t a r i an ,  r i gh t s -
based, redis t r ibut ive,  etc) tha t  gu ide  democrat ic governance. For example, i t
does not address the strengths and weaknesses of the ways t h a t  a nuanced
rights-based approach to democracy migh t  af fect the balance of conflicting
interests between oppressive democrat ic majori t ies and sub-nat ional minori t ies
in need of protect ion. I t  mere ly  i l lus t ra tes  the c la im t h a t  l iberal democracies
can and do make for the legitimacy of their domestic laws.

As an al ternat ive source of legi t imacy to direct sovereign consent, ha s
international law-making developed such consti tutional procedures – ones t h a t
employ democratic processes guided by liberal principles?

United Nations constitutional processes
The bulk of contemporary international law at the global level is formed by the
adoption of t reat ies and resolut ions, pr imari ly through United Nat ions fora. An
examinat ion of  the l ibera l  democrat ic  qual i t ies of these legal norms requires
study of their formal adoption processes, which are  se t  out  in Uni ted Nat ions
consti tutional documents, and a survey of the implementation of those adoption
processes in pract ice. Tha t  is, law-making is examined for i t s  adherence to
const i tut ional i ty ,  democrat ic authent ic i ty and l iberal pr inciples.

Although the United Nations is not one monolithic organisation but several
inst i tut ions, generical ly cal led organs, agencies and programs, the i r  decision-
making processes are s im i l a r  and inter-related. The chief cons t i tu t iona l
document is the United Nations Charter .  I t  prevai ls over al l  other treat ies. 21 The
Charter sets out the purposes and pr inciples of the Uni ted Nat ions,  i t s  organs,
and their  funct ions and decision-making procedures. The principal organs are
the General Assembly, Security Council, Economic and Social Council, Trusteeship
Council, Internat ional Court of Just ice and the  Secre ta r i a t .  The Assembly and
Councils can be likened to the legislative arm of government, and the Court and
Secretariat to the judiciary and executive arms, respectively.

Only the Securi ty Council has the authori ty to make binding decisions that
all United Nations members mus t  carry out, while the Assembly and other
Councils are empowered merely to make recommendations. 22 For the binding
decisions of the Security Council to have procedural legi t imacy or
consti tutionali ty, they need to conform to procedures set out in the Charter. Yet
the history of Security Council decision-making is coloured by depar tu res  f rom
i t s  const i tut ional  procedures. Article 27 provides t h a t  each member of the
Security Council shall have one vote, and that decisions on substantive ma t t e r s
shall be made by aff irmative vote of nine of the f i f teen members, including the
concurring votes of the five permanent members. Nevertheless, the pract ice of
adopting substantive decisions despite abstentions ( ins tead of concurring
a f f i rma t i ve  votes) of permanent members of the Securi ty Council has become
regular .

The General Assembly also depar ts  readily from other cons t i tu t iona l
constra ints .  Art icle 12 provides that the General Assembly shal l  not make any
recommendat ion wi th regard to a  d i spute  or a peace and security s i t ua t i on
tha t  the  Secur i t y  Council is currently engaged by, unless the Security Council
requests i t  to. Yet, the General Assembly commonly adopts such
recommendations.

Delivery of procedural just ice is not assisted by the parlous relat ionship of
the Securi ty Council and General Assembly to the jud ic ia l  a rm of the United
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Nat ions.  The Court ’ s  decis ions indicate that  the major i ty of  i t s  j ud i c i a ry  have
considered i t to be subordinate to both the General Assembly and the Secur i ty
Council,23 despite occasional rhetoric concerning judicial independence. Thus, the
Court does not address i t se l f  to scrutiny of the cons t i tu t iona l i ty  of decisions
taken by either body.

These cursory observations of United Nations decision-making procedures
identify s igni f icant shortcomings in procedural legi t imacy t h a t  are common
under i ts own const i tut ional processes.  I t  does not have a robust separat ion of
jud ic ia l  powers, and i t s  fundamental  const i tut ional  procedures for decision-
making are not adhered to. Thus, not al l  international laws made by the United
Nations enjoy procedural legit imacy.

To assess the legit imacy of United Nations decisions i t  is also necessary to
consider whether they are substantively jus t ,  by examining the democra t ic
qual i t ies of i t s  decision-making processes. Are they adequately designed and
employed to identify and conform to the moral ,  social ,  economic and cu l tu ra l
values of those persons they address?

The ma jo r  players dra f t ing the United Nations Charter  designed mos t
decision-making procedures premised on the notion that al l States are sovereign
equals. Accordingly, all members of the United Nations General Assembly and two
of i ts Councils have equal voting rights. Of course, this design is not inherently
democrat ic .  China and India, with over a  t h i r d  of the world’s population (2
billion people), each have one vote, in common with Nauru (12,000 people).

Nor is there any procedural requirement that a state ’s vote conform to the
values of i ts populace as identi f ied by democrat ic polls. India is a reasonably
functional democracy while China is not, yet there is no dist inction between the
votes t h a t  each exercises in these organs. Thus, the “one size f i t s  a l l ”
inst i tut ional decis ion-making processes are designed too poorly to be able to
ref lect the moral ,  social ,  economic and cul tura l  values of “the peoples of the
United Nations” that the Assembly and Councils purport to serve.

Even a decision-making process t h a t  actual ly was based principally on
indicators of  democrat ic qua l i t y  migh t  need to be formulated to addi t ional ly
ref lec t  inherent  di f ferences in s ta te in teres ts  in par t icular  subject  mat ters .  For
example,  a Uni ted Nat ions ins t i tu t ion adopt ing in te rna t iona l  laws concerning
polar region management migh t  better formulate i t s  decision-making
procedures to give specia l  weight to the af fected interests of polar countries.
Weighting mechanisms in the decision-making procedure could include extra or
chambered votes, vetos or monopoly over ini t iat ives. Global decision-making on
many other subjects – health, environment, human rights, f iscal ,  etc – could be
distr ibuted as votes weighted by relevant indicators, such as population, human
development, economy, geography, natural resources, etc.

In summary,  in our t ime of  micro- and fa i led Sta tes ,  and of  middle ,  great
and super-power S ta tes ,  i t  is fantasy to believe t h a t  all 191 United Nat ions
Member S ta tes  mus t  have identical voting weights and procedural s t a t u s .
Recommendations of organs based on equal votes often reflect the b izar re
unreali ty of this legal f ict ion. The minority of truly capable and powerful States
can be d ic ta ted to by overwhelming numbers of smal l  S ta tes  who lack the
capacity to act on their own recommendations.

The chasm between notional equality and actual capacity was recognised by
the draf ters  of  the Char te r  in one respect. Recommendations and decisions in
the UN Security Council were subjected to permanent veto rights al located only
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to the then five Great Powers (China, France, USSR, UK, USA), who formed the
majority of its then nine members. The remaining four Security Council members
were elected by the General Assembly for biennial terms.  To ref lec t  the broader
membership of the United Nations in the wake of decolonisation, the number of
non-permanent members was increased from four to ten by means of a  Cha r t e r
amendment in 1965.24

The ten non-permanent members are now elected on a geographically
representat ive basis, in accordance with the regional isa t ion of Uni ted Nat ions
membership into five geographic blocs formalised in 1968.25 S ince the draf t ing of
the Charter, the powers of Brazi l ,  Germany, India and Japan have risen, while
China and the USA have r isen fur ther and the USSR, the UK and France have
declined in relative economic, military and technological resources.

As discussed below, models for fur ther  expansion of Security Council
membership to 25 are now proposed by the United Nations Secretary-General.
However, any amendment of the Charter can come into force only on ratif ication
by all five current permanent members,26 who are unlikely to agree to
signif icantly di lute thei r  own procedural r ights .  Thus, the pat te rn of power
from a passing moment in history has been frozen into present and fu ture
Security Council decision-making. I t  is not democrat ical ly representative or
reflective of special interests.

Finally, do United Nations decisions follow liberal principles comparable to
those tha t  a  l ibe ra l  democra t i c  s ta te  shou ld  adhere  to ?  L ibera l i sm has  many
disputed meanings, but included among its core principles are adherence to the
rule of law and equal t rea tment  before the law. These principles are strongly
promoted in United Nat ions human r ights instruments and statements.  Yet they
frequently do not find their way into United Nations practice.

Concerning the rule of law, some ins t i tu t iona l  departures f rom
consti tutional procedures were noted above, but other substantive examples are
abundant. Concerning equal t rea tment  of s ta tes  in United Nations law,
notorious departures are legion. The General Assembly cannot agree on a
comprehensive condemnation of te r ror i sm because many members suppor t
terror ism agains t  Is rael .  The Secur i ty Counci l  fa i led to act  when i t  could have
prevented genocide in Rwanda, although it did act in the former Yugoslavia. The
Commission on Human Rights has engineered i ts  own demise for i ts  denials of
equa l  t rea tment  for  s ta tes  to  which i t  appl ies  human r igh ts  norms.  Examples
include its current reluctance to condemn genocide in Sudan. The malfeasance of
the Commission and i ts sub-commissions, t reaty committees and rapporteurs in
apply ing human r ights  laws to all equally, leads to the inexorable conclusion
that  l ibera l  pr inciples a t  the hear t  of  the human r ights pro ject  are not appl ied
by the United Nations itself.

Examina t ion of the liberal and democrat ic qual i t ies of United Nat ions
decision-making format ive of i t s  legal norms is an unhappy process. I t  i s
apparent t h a t  formal decision-making procedures are not adhered to, t h a t
decision-making procedures employed are poorly designed to produce democratic
quali ty, and t h a t  basic l iberal principles are often flouted. United Nat ions
const i tut ional  processes are therefore inadequate to give i t s  laws grea ter
legi t imacy than the nat ional  laws of  a l ibera l  democrat ic  S ta te ,  in the absence
of t h a t  S ta te ’ s  consent to the specific internat ional  law. The f am i l i a r
observat ion that ,  a l though the Uni ted Nat ions is  f lawed, “ i f  we didn’ t  have i t ,
we would have to invent i t” , tr i tely avoids considering whether we might invent
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better international legal decision-making processes.

Enhancing constitutional legitimacy
Presuming that  g lobal isa t ion cont inues to require an increasing range, depth
and complexity in internat ional  legal cooperation and coordination, new
internat ional  legal decision-making processes are s t i l l  sorely needed. The
precondition of a state’s sovereign consent being directly addressed to each new
legal decis ion, in order that i t  bind the state,  current ly inhibi ts the del ivery of
the required legal s tandards (much as  the prerequis i te tha t  each  a t t endee  a t
th i s  conference must  agree to the menu of a common meal would inhibi t  the
rapid delivery of the meal). Therefore, alternatives to specific consent need to be
developed to streamline processes for adopting international legal decisions and,
to be leg i t imate ,  they need to be premised on const i tut ional  procedures
delivering democratic just ice.

There appear  to  be three ways forward. One is a  p rog ram to  re form the
United Nat ions from within, in accordance with the provis ions of the  Char te r .
The second is progressively to negotiate t rea t ies  t h a t  a l ter  the processes for
adopting legal decisions, incrementally altering decision-making procedures for
part icular subject matters under each treaty. The third is to develop al ternat ive
law-making inst i tut ions outside of the United Nations.

F i r s t ,  reforming the Uni ted Nat ions f rom wi th in is the project t h a t  the
current Secretary-General, Kofi Annan, would like to leave as his legacy. On 21
March,  2005 he proposed the organisat ion’s most  ambi t ious  project for
const i tu t ional  reform s ince i t s  incept ion. 27 The most  discussed proposal is to
expand the Security Council by nine members, from 15 to 24, including either six
new permanent members without veto powers, or eight new renewable positions.
The other substantial proposal is to abolish the defunct Trusteeship Council and
replace i t  wi th a Human Rights Counci l ,  smal ler  and more  au thor i t a t i ve  t han
the current Human R igh ts  Commission. Each of these changes requires a
Charter amendment. The Human Rights Commission would be dissolved, and a
Peace Building Commission established under the Economic and Security Council
by resolution.

The di f f icul ty wi th the reform proposals  is tha t  they  do not address the
fundamental  lack of democrat ic jus t ice embedded within the Char ter ’ s
foundations. They do not alter the entrenched veto powers of the permanent five
members of the Securi ty Council, or the f ic t ion of sovereign equality in other
decision-making organs. In fact, i t  is impossible to reform these from within the
f ramework of  the Char ter ,  as  the major i ty  of  Uni ted Nat ions members are not
democracies and would oppose reforms premised on democrat ic jus t ice .
Therefore, efforts to reform from within, in accordance with the Charter, wil l be
forever fruit less.

The second approach, which is to incrementally a l ter  decision-making
procedures for pa r t i cu la r  subject ma t t e r s  by means of ad hoc t rea t ies ,  i s
already in progress. United Nations t rea t ies  concerning t ropica l  t imber ,
a tmospher ic ozone depletion, c l imate change and nuclear safety each
di f ferent ia te the obl igat ions of  various categories of the i r  pa r t i e s . 28 They and
others also set their  entry into force provis ions according to cr i ter ia related to
the t rea ty sub jec t  mat ter ,  ra ther  than according to the number of  ra t i f ica t ions
by sovereign equals. Outside the United Nations, ins t i tu t ions  concerned w i th
f inancia l  and t rade mat ters  have long qualif ied sovereign equali ty in decision-
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making procedures by applying economic c r i te r ia .  Nevertheless, t rea t ies  a re
negotiated on the f ict i t ious premise of sovereign equal i ty and are ad hoc . They
form a meandering path that wanders without a dest inat ion.

The th i rd  approach, which is to develop al ternat ive law-making
ins t i tu t ions  outside of the United Nations, is the only one t h a t  offers any
potential .  I t  is l ikely that other poli t ical al ignments outside the UN, such as the
G8, NATO or the “coalition of the willing”, will develop international law-making
roles independent of and overlapping the mandate of the United Nat ions.
Weighted voting, direct democrat ic representation, chambered decision-making
and strengthened judicia l  oversight of procedural integr i ty migh t  u l t ima te ly
evolve as new internat ional inst i tut ional s t ructures are bui l t .  This would seem
to be the only hope to develop democratic jus t ice in internat ional  law-making.
The process of adoption of an international polit ical model along these complex
lines would be a fraught process requiring resolute leadership. However, it is not
impossible.

Useful ins ights are avai lable from the experience of the European Union,
which has jet t isoned the one-State-one-vote principle. I t  has quali f ied voting
procedures t h a t  vary wi th the topic, three inter-dependent decision-making
bodies t h a t  represent sovereign and popular concerns, counter-balancing of
interests through chambered procedures, and a robust Court of Just ice, and it is
constantly seeking to improve the qual i ty of i ts decision-making procedures by
means of consti tut ional reform.

Yet one need not look so fa r  as Europe. The Aus t ra l ian Const i tu t ion
provides a federal legislative procedure t h a t  quali f ies popular votes w i th
regional votes t h a t  have di f ferent ia ted per cap i ta  weights. The effect on
Aust ra l ian law-making of the Senate’s di f ferent ia ted per cap i ta  voting i s
moderated by the House of Representatives, and the combination of both
Chambers seeks to set a balance between regional and popular values.

Conclusion
We have found tha t  Aus t r a l i an s  have good reasons to be skeptical about the
United Nat ions as a source of legal authori ty in Austral ian law. United Nat ions
law-making of ten lacks procedural  r igour and is not premised on democra t ic
just ice.  All l iberal democrat ic societies mus t  be skeptical concerning the
legi t imacy of laws adopted and applied to them by the United Nations t h a t
conflict with their own valid laws.

Nevertheless, a modern globalised world needs internat ional  laws and a
leg i t imate  system for internat ional  law-making. The current United Nat ions
model wil l  not last forever. I t  was buil t  on the ru ins of  the League of Nat ions
(1920-1946). The primary object ive for i ts core organs, as set out in Art icle 1 of
the Char ter ,  i s  to ma in ta in  internat ional  peace and secur i ty ,  yet  there are 35
armed conf l ic ts  raging at  the moment and many more have gone before, while
evidence of any conflagrations that the United Nations has prevented is scarce.

The Iraq oil-for-food US$10 billion scandal, and i t s  alleged influence on
Security Council decision-making, is symptomat ic  of a fundamental  s t a te  of
cr is is .  The Trusteeship Counci l  that oversaw decolonisat ion is already defunct,
and the General Assembly and Security Council are chronically dysfunctional.
Currently, the central inst i tut ions of the United Nations are in terminal decl ine,
and i t  is probable  tha t  a l te rna t ive  ins t i tu t ions  will begin to evolve in two or
three decades.
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Therefore,  the t ime has come to look to the future and to think about the
fundamentals of a global pol i t i ca l  a rch i tec ture bet ter  adapted to  the weighty
internat ional  law-making needs of the emerging 21 st Century. A democrat ical ly
and procedurally robust const i tut ional  basis for internat ional  law-making i s
essential – one t h a t  could produce norms considered legi t imately applicable
within Australia even in the absence of specific sovereign consent.
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