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Chapter Two
Constitutional Vandalism under Green Cover

Professor Suri Ratnapala

Austral ia is cal led the Lucky Country, but luck has played only a small  p a r t  i n
the country’s success. The conversion of resources into wealth requires cap i t a l ,
technology, enterprise and hard work. People do not invest in wealth creat ing
activity when the risks are too high and the returns too low. Risks increase when
the law is unpredictable and property rights are insecure.

The success of Aus t ra l ia ’ s  pr imary  industry sector owes much to the
re la t ive s tabi l i ty  of  proper ty r ights  and contrac tual  certainty secured by wha t
the great Scot t ish phi losopher David Hume cal led the “ three fundamental  laws
concerning the s tab i l i ty  of possessions, t rans la t ion by consent and the
performance of promises” . 1 These laws a re  main ta ined by the strength of the
Constitution and the eternal vigilance of the people.

This essay discusses a new th rea t  to const i tut ional  government and
property r ights in Austral ia that has ar isen out of what is in principle a worthy
and necessary program in public policy, namely environmental protection. The
threa t  a r i ses  not  f rom the a im i t se l f ,  but from the f lawed processes by which
environmental policies and laws are determined and implemented. These
processes not only subvert constitutional principles but also admit bad science.

It is impossible to survey within a brief essay the complex and ever growing
environmental regulatory regime in Australia. Hence I will focus my attention on
one piece of legislat ion t h a t  typif ies all t h a t  is wrong and dangerous about
recent trends in environmental protect ion law in this country. The legis la t ion I
examine is Queensland’s Vegetation Management Act 1999 (VMA ) which appl ies
to all freehold and non-freehold lands in Queensland. This law reflects a
regulatory model that  is  becoming the s tandard in Aus t ra l i a .  In searching for
an i l lus t ra t ive case of a s t a tu t e  t h a t  comprehensively defeats the values of
consti tutional government, in par t i cu la r  the  ru le  of law, democrat ic principle
and the basic requirements of natural justice, one need look no further than this
Act .  I  wil l  consider the const i tut ional i ty of some aspects of this legis lat ion and
the prospects for a successful challenge to its provisions.

Before I  discuss the impact of this Act on const i tut ional government ,  i t  i s
necessary to make some explanatory observations about this form of government
and i ts vulnerabi l i t ies.

What is a Constitution and what is constitutional government?
Const i tut ional  government, or government under law, is a remarkable
achievement of modern civi l izat ion, but i t  has been gained a t  a great  price.
Const i tu t ional  government enthrones the rule of law in the sense of the
supremacy of known, general and impersonal laws over rulers and subjects alike.
Mill ions of people around the world have died in the establishment and defence
of const i tut ional government. This is not an exaggerat ion when the human cost
of the 17 th Century consti tutional struggles in England, the American Revolution,
the Civil War, the two World Wars, the upris ings aga ins t  Fasc is t  and
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Communis t  rule, and present day democracy movements are accounted.
Const i tut ional government is  hard to win but not so hard to lose. It is a lways
under pressure from seen and unseen opponents.

The te rm “const i tut ion” once was synonymous wi th cons t i tu t iona l
government t h a t  meant a pa r t i cu la r  type of pol i t ica l  order in which the
author i ty  of rulers, including thei r  legislative power, was l imi ted through
appropriate inst i tut ional  devices ,  and both rulers and cit izens were subject to
the general law of the land. However, the term is now so debased that the most
widely read encyclopaedia, the Encyclopaedia Britannica informs i t s  readers
that in i ts s implest and most neutral sense, every country has a Const i tut ion no
mat te r  how badly or erra t ica l ly i t  may be governed.2 A Const i tut ion in t h i s
simple sense refers to the off icial descript ion of the Const i tut ion or the paper
Const i tu t ion.

There is another, more realist ic sense in which the word “cons t i tu t ion”  i s
used. I t  refers to the const i tut ion as i t  actual ly operates. This is the
cons t i tu t ion tha t  l ives  in the experience of the people,  that  which economists
call the “economic const i tut ion”.  The const i tut ion in th i s  sense deviates f rom
the paper Const i tut ion, somet imes for  the bet ter  but often for the worse. The
Const i tut ion Act  of New Zealand reposes absolute power in a single chamber
Par l iament .  Yet New Zealand enjoys a much greater degree of cons t i tu t iona l
government than most countr ies with elaborate wri t ten safeguards.  The United
Kingdom has a robust democracy and an outs tanding record on human r i gh t s
wi thout  a  sc rap of paper tha t  can  be called a Const i tu t ion.  As aga ins t  these
shining examples, we f ind many countr ies fai l ing to secure a semblance of the
const i tut ional order proclaimed in their off ic ia l  const i tut ional instruments.

There is a third, phi losophical ,  sense in which the te rm “cons t i tu t ion”  i s
used. I t  is the c lass ica l  idea of  a const i tut ion, which F A Hayek termed the
“const i tut ion of l iberty” in his famous work bearing t h a t  name. 3 In The
Consti tution of  Liberty  Hayek set out to present a restatement of the principles
of a free society. This  res ta tement  was completed in the three volumes t h a t
consti tute the monumental intellectual defence of the rule of law and individual
freedom, Law Legislation and Liberty . 4 These treat ises together explain the logic
and the  ins t i tu t iona l  framework of the pol i t ica l  order t h a t  sus ta ins  human
freedom.

At the heart of the const i tut ion of l iberty is the supremacy of general laws
over all au thor i ty ,  public or pr ivate.  I t s  modal i t ies  include the rejection of
sovereign authority, even of elected assemblies, the effect ive separat ion of the
executive, judicial  and law making powers, and the geographical  dispersal  of
power through federal  arrangements .  The const i tut ion in this c lass ical  sense is
a response to a perennial problem in human existence – that of creat ing power
to coordinate collective action to secure essential public goods, while restraining
the repositories of power from abusing it .

The bedrock of the classical idea of a const i tut ion is a pa r t i cu l a r
conception of the rule of law, namely the subordination of all public and private
power to general norms of conduct. I t is said that the rule of law is a necessary
condit ion of freedom, but not a suff icient one. This proposit ion sounds logical,
inasmuch as certain laws may diminish the liberty of all while ostensibly
remaining fai thful to the rule of law ideal .  For example, prohibi t ion of alcohol
consumption in some countries limits the choice of everyone. But on reflection it
is evident t h a t  such laws eventually defeat the rule of law. Unreasonably
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restrictive laws are likely to be kept in place only by derogations from the rule of
law in other respects. Typical ly, prohibit ion laws are maintained by privi leging
certain rel igious or moral opinions as against others.

I t  is also claimed t h a t  abhorrent ins t i tu t ions  such as apar the id  and
slavery can be implemented consistently with the rule of law, provided that the
disabi l i t ies  they impose are not the result of a rb i t r a ry  discretions of
authori t ies.  This claim is much more problematic.  In such cases, the legis lators
themselves are act ing a rb i t r a r i l y  in both establishing and main ta in ing the
ins t i tu t ions .

The rule of law’s prescript ion aga ins t  a rb i t r a ry  determinat ions applies
equally to the legislature and to constituent bodies. Such laws are general only in
a very perverse sense. Thus in countries where there is  cul tura l  diversity, the
const i tut ional pr ivi leging of pa r t i cu la r  religions or languages creates serious
problems for the rule of law. I t  is  t rue that people’s l ives are more predictable
where d iscr iminat ion results from pre-announced rules ra ther  than from the
momentary will of off ic ials .  Much depends on the extent to which the
discrimination diminishes the life chances of the selected group. The rule of law
is main ta ined in the longer te rm not by coercive power but by the people’s
fidelity to the law. Hence constitutions and laws that pre-ordain selected groups
to lasting deprivation are inherently unstable owing to the loss of f ideli ty of the
disadvantaged groups, and can be main ta ined only by increasingly a rb i t r a r y
projections of coercive power. Hence these laws are as subversive of the rule of
law, as laws that confer unfettered powers on rulers.

Endogenous threats to constitutional government
In countries where constitutional government lacks deep roots, l iberty is fragile,
and vulnerable to the ambit ions of individuals and groups who seek by violent
means the rewards of absolute power. In established liberal democracies such as
Aus t ra l i a ,  the prospect of forcible overthrow of the const i tut ional  order i s
remote. However, the freedoms that l iberal democracy provides have a tendency
to generate endogenous anti-l iberal forces. Freedom allows all manner of ideas,
projects and movements to grow, including those in imica l  to freedom. Unless
resisted, they can gradually debil i tate const i tut ional government to the point of
irreversible decline. The paradox of free societies is t h a t  they cannot defend
themselves by denying basic freedom to its enemies.

Liberal democracies face two common kinds of internal th rea t  to
const i tut ional government.  The f i rs t  ar ises from welfare pol i t ics .  Under current
electoral systems, special interest groups seek, and pol i t ica l  a sp i ran t s  offer,
benefits that  very often can be delivered only a t  some cost to cons t i tu t iona l
government. Apar t  f rom direct wealth t ransfers  through the t a x  system,
governments pursue dis t r ibut ional goals through various forms of regulat ion,
such as fair t rading and consumer protect ion laws, competi t ion laws, wage and
price f ixing, and the myriad l icensing schemes. These regulatory devices confer
wide discret ionary power on off ic ia ls that ser iously derogate f rom the ideal of
government under known and general law t h a t  lies a t  the hear t  of
const i tut ional ism. This kind of threat ,  though ser ious,  i s  manageable, as i t  i s
possible to convince people that the short term gains they seek cause more harm
than good in the longer term. The worldwide trend to economic l iberal izat ion
s ta r t ed  by Ma rga re t  Thatcher,  Ronald Reagan and Roger Douglas, and now
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driven also by the forces unleashed by l iberalized world markets, is evidence of
this reversal .

The more serious th rea t  to const i tut ional  government ar ises f rom
fundamenta l i sm of various kinds. I do not mean, by fundamenta l i sm, deep
convict ion about a part icular worldview, philosophy or f a i th ,  whether tha t  be
Chr i s t ian ,  I s lamic ,  Buddhis t  or  secular i s t .  I  employ the term “ fundamenta l i s t ”
to describe a person who not only has an unshakeable conviction in the rightness
of his posit ion, but also thinks that his view is so compell ing and uncontestable
that any competing view must be si lenced, i f not by persuasion, then by subtle
coercion or brute force.

I learnt liberalism and the value of the rule of law very early in my life from
a man who had not read any of the great l iberal phi losophers.  He dedicated a
major  par t  o f  h i s  l i fe  to the s tudy and prac t ice of  the Buddhis t  doc t r ine  tha t
he embraced without reservation. He devoted another part of his l i fe to polit ics,
in defence of the rule of law and fundamental  freedoms for all persons,
par t icu lar ly  the freedom to pract ice other f a i th s  and cultures. He was not a
fundamenta l i s t  in my lexicon. The 13 th Century churchmen who ordered and
carr ied out the Inquis i t ion were fundamenta l i s ts .  The Ma rx i s t s  who pursued
the goal of the Communis t  u top i a  a t  the cost of lives and l ibert ies of many
mill ions were fundamental is ts .  The Fasc is ts  who, following Hegel, deified the
state as the ult imate good, were fundamental is ts .  The Al Qaeda terrorist  group,
and similar groups who wage holy war against inf idels ,  are fundamental is ts .

There is a new fundamenta l i sm tha t  th rea tens  the liberal cons t i tu t iona l
order. I t  is Green fundamenta l i sm. I do not mean by Green fundamenta l i sm,
genuine concern about the environment, and the desire to seek rational, balanced
and scientif ical ly sound solutions to environmental problems. Ra the r  I  r e fe r  to
the growing intel lectual movement t h a t  espouses a pa r t i cu la r  vision of the
na tura l  world, and relentlessly pursues the rea l iza t ion of  tha t  v i s ion by legal
and il legal means, where necessary by overriding the  mos t  fundamenta l  r i gh t s
and l ibert ies of the ci t izen. I t  is vocal in the advocacy of i ts point of view and
insensible to other views. I t  has been spectacularly successful in elevating i t s
message to the pos i t ion of  a fa i th that  others  may not  quest ion wi thout  being
branded ant i -socia l .  I t  has skewed publ ic discuss ions in a way that  has s t i f led
opposing views.

I am not suggesting t h a t  the issues t h a t  environmentalists ra ise a re
tr ivial .  This debate is not about the need to protect the environment, but about
ra t ional  responses to the problems.  I t  i s  es t imated,  for  example,  that  the tota l
cost of global warming could be as much as US$ 5 tril l ion. Yet, as Bjorn Lomborg
in his much reviled but unrebutted book, The Skeptical  Environmentalis t ,  points
out, some of the solutions suggested could cost the world trill ions, and even tens
of tr i l l ions, of dollars over and above the global warming cos t . 5 This  i s  money
that, in the form of investment, could raise bill ions of people out of poverty and
drive thei r  societies to levels of prosperity t h a t  make environmental
improvements affordable.

Lomborg is no l iber ta r ian cap i t a l i s t  ideologue. He is a left leaning
stat ist ician whose thesis is uncompromisingly grounded in data that even WWF,
Greenpeace and the Worldwatch Institute largely accept. When he speaks of the
bias in the environmental debate, i t  is worth listening. He asks why global
warming i s  not discussed wi th an open a t t i t ude  but wi th a fervor bef i t t ing
preachers .  He th inks tha t  the answer is “ t h a t  global warming is not j u s t  a
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question of choosing the opt imal economic path for  humani ty ,  but  has much
deeper, poli t ical roots as to the kind of future society we would l ike”. 6 I cannot
but agree.

The main concerns
Environmental law is one of the fas tes t  growing areas of the legal system. I t
comprises a vast  body of s ta tute law that  inc ludes Acts of  Commonweal th and
S ta te  Par l iaments ,  subordinate legislat ion in the form of regulat ions, orders
and decrees, and case law interpret ing these provisions. There are r i s ing
concerns within primary and manufacturing industr ies, as well as scient i f ic and
legal communit ies, that the processes of environmental policy formulat ion and
implementat ion are leading to outcomes having ser iously negat ive impacts on
individual producers ,  industr ies ,  local and nat ional economies, civil l ibert ies,
the rule of law and on sustainable environmental protection.

In i ts August, 2004 Report on The Impacts  o f  Vegetat ion Management  and
Biodiversi ty  Regulations,  the Product iv i ty Commission acknowledged the
val idi ty of many of these concerns, and made recommendations t ha t  i n  effect
require the rad ica l  re-evaluation of the philosophy and processes of
environmental regulat ion in Austral ia .  The Commission’s report highl ighted the
following serious defects in the current regulatory system:

• Lack of cost-benefit assessments before regulat ions are made, and the
absence of on-going monitoring and independent reviews of costs and
benefits once the regulations are in operation.

• The poor qual i ty of d a t a  and science on which native vegetation and
biodiversity policy decisions are based.

• Inadequate use of the extensive knowledge of landholders and local
communities in the formulation of policy and regulations.

• The fai lure to take account of regional environmental characterist ics and
agr icu l tura l  prac t i ces  in imposing across-the-board rules, pa r t i cu la r ly
in relat ion to native vegetation regrowth.

• Serious impediments to pr ivate conservation measures, including t a x
distort ions and regulatory barr iers to eff ic ient farm management.

• The imposi t ion on landowners of the cost of wider conservation goals
demanded by society.

The Productivity Commission’s report deals only with native vegetation and
biodiversity issues. However, many of i ts f indings are relevant to environmental
law and policy general ly. There are also other fundamental issues tha t  ca l l  for
invest igat ion.

Utopian, apocalyptic and evolutionary theories of conservation
Environmental policy a t  Commonwealth and S ta te  levels does not reveal a
coherent theory or philosophy of conservation in Australia. Instead, the field has
become a batt leground for radical environmental is ts and other interest groups
affected by conservation policies. While this kind of contest is both natural and
desirable in a democracy, i t  can and often does overlook the fundamenta l
questions that need to be addressed.

Nature is dynamic, not s t a t i c .  Ecosystems, the organic world, human
societies and cul ture i tse l f  are emergent complex systems. They are adapt ive ,
and i t  i s  a rguab le  tha t  they have no teleological or pre-ordained ideal  s ta tes .
The planet i tsel f ,  according to this view, has no ideal s tate.  I f  there is an ideal
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s ta te ,  i t  i s  important  to know what that  i s  and why that  s ta te i s  ideal .  In such
a world, the following questions, among others, become fundamental:

• What things should be preserved?
• Why should they be preserved as against other things?
• What things can be preserved?
• In what form should things be preserved?
• In what ways should we seek to preserve what we must preserve?
Environmental fundamenta l i s t s  tend to apply two inter-related and

complementary theses to these questions. One is inspired by the utopian vision
of the world as an idyllic Garden of Eden that is an end in itself. Alternatively, it
regards Earth in al l  i t s  physical  and biological  complexi ty as a super-organism
called Gaia.

The Gaia Hypothesis, formulated by James Lovelock in the mid-1960s,
proposes t h a t  our planet functions as a single organism t h a t  ma in t a i n s
conditions necessary for i t s  survival. This hypothesis is by no means
subs tan t ia ted ,  but has become the inspi ra t ion of the romant ic  and r ad i ca l
elements within the environmental movement. As a hypothesis about the nature
of the complex system that is Earth, i t  cannot do much harm. However, there is
a tendency among Gaia believers to deify the concept, and to subordinate the
interests of al l  beings to the wellbeing of Gaia, about which they claim to have
superior knowledge. The Gaia thes is  leads believers to the apocalyptic thes is .
According to th i s  view, human societies have acquired the technological
capabi l i ty of destroying the balance t h a t  sus ta ins  Gaia, and unless t h i s
capabil i ty is controlled, Gaia and all that l ives within are doomed.

There are highly respected scientif ic opinions that challenge environmental
fundamental ism. The dearth of dispassionate and object ive discussion of these
quest ions is unfortunate, and may prove catastrophic to humanity and the very
environment that we seek to protect.

A problem with the vegetat ion management legis la t ion in Austra l ia is  that
i t  i s  des igned on the assumption that  ecosystems are s ta t ic .  The overwhelming
goal of these laws is the protection of “remnant” vegetation and other
ecosystems thought to be necessary for biodiversity. They take no account of the
fac t  t h a t  trees regrow and forests thicken. They do not acknowledge t h a t
ecosystems wil l  change in the short term depending on how areas are managed
( for  example ,  wi th or  wi thout  f i re ,  wi th or  wi thout  graz ing) ,  and tha t  i n  the
longer term ecosystems change and adapt to climate change.

Since natural  systems are dynamic,  prohibi t ing land management and tree
clearing will result in forest encroachment and woodland th ickening tha t  wi l l
impact on biodiversity and surface water runoff. I t wil l not be a case of holding
the landscape in some sort  of  precaut ionary s tas is .  The ful l  implementat ion of
the vegetation management laws of Queensland is l ikely to be general woodland
thickening across approximately 50 million hectares of Queensland. 7

Bil l  Burrows, a highly respected environmental scient is t  who has spent a
professional l i fe t ime invest igat ing these quest ions, is worth quoting on these
ma t t e r s :

“It is obvious that some organisms will be either threatened or favoured by
tree clearing bans. Yet the proponents of bans clearly imply that this will be
good for all the State ’s  biodivers i ty .  Permanent ly set t ing in t ra in bans that
wil l unarguably change the structure and composit ion of 70 per cent of the
State’s forests and woodland vegetat ion (30 per cent of Queensland’s total
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land area !)  is  a preposterous impost on our present fauna and flora. The
dense woody plant communities that will result will be re s i s tant  t o  na tu ra l
disturbances such as f ire. We wil l  take from them the one widely accepted
element in the distinctive evolution of our flora and fauna 8 – except for rare
and grossly destruct ive holocaust f i res !  This  i s  not precaut ionary – i t  i s
challenging nature. Our greenies are f igurat ively put t ing out the f lames
wi th napalm!” . 9

There is another way of looking at nature which is informed by evolutionary
theory and the science of emergent complexity. This approach does not condone
wilful or negligent environmental harm, and recognises the need to prevent harm
that is preventable. The cri t ical difference is that, according to the evolutionary
viewpoint, there is no pre-ordained ideal state of nature. The environment is a
dynamic process that is unfolding in consequence of endogenous forces, including
the endeavours of human beings to better their lives. Jennifer Marohasy observes
t h a t  i t  i s  now widely accepted that  there was no original pr is t ine s ta te ,  and
t h a t  “competi t ion, adap ta t ion  and na tura l  selection, sometimes aga ins t  a
backdrop of ca ta s t roph ic  c l ima te  change, have driven the evolution of life on
ear th” . 10

Even if we assume for argument ’s sake t h a t  Ea r th  is Gaia the super-
organism, there is no way that we can know her mind, or what dr ives her,  and
what her ideal state is i f  there is one. Al l  of this does not mean that we cannot
or must not prevent harm that is  preventable.  What i t  means is that we should
be a iming to have a healthy environment, as aga ins t  the pursu i t  of an
imaginary,  unachievable pr is t ine s t a t e  a t  the cost of all other interests .  The
removal of technological c ivi l isat ion from the ecological equation, as the
fundamenta l i s t s  demand, will produce d r ama t i c  reactions throughout the
world that are hard to predict and impossible to control.

These opinions are not wi thout  the i r  cr i t ics ,  and certainly they need
r igorous examinat ion and tes t ing.  The compla int  of  th is  essay i s  that  they are
not given the serious consideration they deserve in policy making.

Spuriousness of the precautionary principle
Environmental is ts have a powerful weapon aga ins t  science. I t  is called the
precautionary principle. The precautionary principle is tha t  “where there are
th rea t s  of a serious or irreversible environmental damage, lack of scient i f ic
certainty should not be used as a reason for postponing measures to prevent
environmental degradation”.

The principle is in fact almost an oxymoron. Even as a stranger to science I
f ind i t  hard to think that scient is ts always search for scient i f ic certa inty before
ac t ing .  Mos t  sc ien t i s t s  will agree tha t  where there is a th rea t  of serious or
irreversible environmental damage, preventive measures should not be postponed
provided t h a t  (a )  the th rea t  is real or a t  least probable; (b) preventive
measures are possible; and (c) the likely damage war ran t s  the cost of
prevention. The first premise of the precaut ionary principle cannot be reached
without dispassionate scienti f ic invest igat ion. Hence the principle is pract ical ly
useless as a basis for rationally responding to environmental problems.

In pract ice, though, the principle al lows subject ive doomsday alarmism to
t rump evidence. In the arena of public opinion, dispass ionate and reasoned
argument is hardly a match for doomsday rhetor ic .  The irony is that doomsday
may be hastened more by blinkered green fundamentalism than by objective and
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balanced scientif ic investigation that takes account of the dynamic and evolving
nature of the world, and the l imits of our capaci t ies to design the physical and
cultural aspects of l i fe as we wish.

Science, policy and due process
I t  is sa id t h a t  science and poli t ics do not mix  well. No science is perfectly
objective or exact ,  but his tor ical ly the na tu ra l  sciences have insulated the i r
methodologies from emotive debate better than other disciplines, a l though not
without their own struggles. However, poli t ics tend to intrude on science when
pol i t ica l  decisions depend heavily on scientif ic theories and findings, and
environmental law and policy is no exception.

The integrity of science can be compromised at two levels. First ly i t can be
compromised by bias at the level of investigation. Secondly, and more commonly,
science can be compromised by policy makers through misunderstandings or
misuse of scientif ic f indings.

If good science is cri t ical to good environmental law and policy, then i t i s
essential t h a t  the processes of environmental policy making, legislat ion and
ad jud ica t ion are subject to appropr ia te  s tandards  of substantive and
procedural due process. I t  requires, in the min imum, t h a t  views of a l l
stakeholders and experts, including government agencies, property owners,
t r ad i t iona l  users, producers, environmentalists, relevant sc ient is ts  and
economists are heard in objective inquiry. The process should not privilege
special interests, whether they are those of proprietors or of environmental is ts .
Decisions should be taken by independent t r ibunals ,  and not by bodies
s t ruc tura l ly  biased to pa r t i cu la r  policy posit ions. The decisions should be
judicial ly reviewable, and where appropriate subject to parl iamentary review.

Environmentalism and civil liberties
There are growing concerns that aspects of environmental law and policy have
unacceptably high costs in terms of t he i r  impac t  on civil l ibert ies.  Among the
concerns are the following features of environmental legislation:

• Regulatory decisions affecting rights being taken in breach of natural
just ice by structural ly biased tr ibunals, that deny r ights holders
reasonable opportunities to present their cases.

• Uncertainty of laws defining environmental offences t h a t  make
compliance diff icult and costly.

• Investigatory powers that are intrusive and compromise due process.
• Negation of t r ad i t iona l  procedural and evidentiary safeguards in

prosecutions for environmental offences, including the reversal of
evidentiary burdens usually borne by prosecutors.

• Denial of compensation to property owners for the loss of property rights
and diminution of property values.

Given t h a t  certain environmental objectives are worth achieving, the
quest ion arises as to who should bear the costs involved in their  achievement.
The common law principle is  that those who cause damage to others must pay
for reparat ion,  but beyond that ,  i f  individuals are asked to sacr i f ice property
for the benefi t of al l  society, the cost of that sacrif ice must be borne by society
as a whole. This is an impor t an t  principle t h a t  lies a t  the hear t  of
const i tut ional government, and the case for conservat ion laws that depart from
this principle needs to be rigorously tested.
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The Vegetation Management Act 1999 of Queensland – a case of constitutional
vandalism
The Vegetation Management Act  (VMA ) violates a lmost  all of the basic
principles of cons t i tu t iona l i sm and good government. The VMA is not an
accident or isolated instance, but a dangerous regulatory model t h a t  i s
spreading across the economy and society. The Queensland Electoral and
Administrative Review Commission (EARC), following an extensive investigation,
published i t s  Repor t  on the  Rev iew o f  the Off ice  of Parliamentary Counsel in
1991. The Queensland Parliament enacted the Legis lat ive  S tandards  Act  1992 to
implement EARC’s recommendations.

The impressive Act lays down a series of “ fundamental  legislat ive
principles” to be observed by lawmakers in Queensland. These salutary principles
proc la im Par l i ament ’ s  commi tment  to  consti tut ional government. They require
tha t  l eg i s l a t ion has  regard to the  r igh t s  and l ibert ies of individuals and the
ins t i tu t ion of  Par l iament ,  and se t  out  a  ser ies  of  s tandards  tha t  condemn the
grant of i l l -def ined administrat ive powers, inconsistency with the principles of
natura l  jus t ice ,  the reversa l  of the onus of proof in cr iminal cases ,  entry into
private premises and search and seizure of pr ivate proper ty wi thout j ud i c i a l
warrant ,  re t rospect ive imposi t ion of  deprivat ions or punishments, compulsory
acquis i t ion of property wi thout  paying compensation, grant  of immuni ty  to
off ic ials from prosecution or civil act ions, inappropr ia te delegation of
legislative power, the enactment of “Henry VIII clauses” t h a t  allow the
amendment of Acts by delegated legislation, and the removal of delegated
legis lat ion from the scrut iny of Parl iament. 11

The VMA violates a lmost a l l  of  these s tandards ,  ra i s ing ser ious ques t ions
about the authorsh ip of the legislat ion and the level of scrutiny t h a t  the
Queensland Parliament gives to its laws.

Undemocratic lawmaking
The VMA establishes an ut ter ly undemocrat ic form of law making af fect ing
property r ights in the Sta te .  In fact  the Act  does not make the law, but leaves
legislative power in the hands of the Min is te r  and executive officers, to be
exercised outside the parl iamentary process.

The Act requires the  Min i s te r  to  prepare, and the Governor-in-Council to
Gazette, a vegetat ion management policy for the State. This is not policy in the
ordinary sense, but is a legis lat ive ins t rument  tha t  cont ro l s  the other powers
under the Act ,  in part icular the preparat ion of regional vegetat ion management
codes.12 Despite i t s  binding effect, i t  is deemed not to be subordinate
legislat ion.13 S imi lar ly ,  dec la ra t ions (and in ter im declarat ions) of holdings a s
areas of “high nature conservation value” or areas “vulnerable to land
degradat ion”,  and the codes governing vegetation clearing in those areas,  a re
deemed not to be subordinate legislation. 14 Since subordinate legislation requires
parl iamentary approval, the sole purpose of these exclusions is to remove these
instruments from parl iamentary scrutiny and hence public debate. 15

Given their legislat ive nature these instruments are not generally subject to
judicia l  review. Instead of the usual legislative prac t ice ,  the Ac t  es tab l i shes  a
consultative process, including review by the Minister’s own advisory committee.
While land owners and the public may present their views, the law ult imately is
what  the Min is te r  wills. This is the classic instance of the process open to
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capture by those who engineer it, in this instance the Green lobby. The process is
s t ruc tura l ly  b iased and insula ted f rom the g lare of  public debate. There is no
appeal from these Executive laws to Parl iament or to the courts.

Retrospectivity, impossibility and the cost of compliance
The effects of these instruments are far reaching and costly to property owners.
Freehold and leasehold occupiers of land t h a t  becomes the subject of a r ea
declarat ions cannot manage or use their  propert ies as they judge, but must do
so in conformity with the “declared area code”. Owners require the authority of
c lear ing permits  even to mainta in the product iv i ty of  thei r  lands .  At the very
least ,  the declarat ion increases the landowner’s t ransac t ion costs in managing
the property. I t  may reduce the product ivi ty of the land, result ing in loss of
income. I t  is more than l ikely that a declarat ion wil l  diminish the market value
of the property. I will return to the impor t an t  question of compensation
presently, but first the compliance cost deserves a closer look.

A property owner will be required to read and construe the legal effect of
the “declared area code”. This may seem s t ra igh t fo rward but ,  as owners have
discovered, i t  is  of ten not .  The tree clear ing l imitat ions are f ixed in relat ion to
Regional Ecosystem Maps (REM), which are binding on land holders unless they
are able ,  a t  much cos t ,  to show that  the maps are wrong. There are occasions
where an REM may change an area of land from a non-remnant vegetat ion area
to a remnant vegetation area,  thereby retrospectively abrogat ing the
landholders’ r ights to clear, unbeknownst to the landholder. Since such clearing
a t t r a c t s  cr iminal  punishments, the effect is to impose punishment
retrospectively for innocent acts.

In making such retrospective punishment possible, the VMA violates a
principle accepted by al l  c ivi l ised nat ions and declared by Art ic le 15(1) of the
United Nations Covenant on Civi l  and Poli t ical Rights ,  that  innocent acts  mu s t
not be made crimes with retrospective effect (nullum crimen sine lege). A lawyer
brought  to my a t tent ion the case of her client, who cleared some land on the
verbal assurance from the Department of Natural  Resources and Mines that the
vegeta t ion was not  remnant ,  and la ter  found that  the REM had des ignated the
area as remnant. I t  took several years for her cl ient to have himself cleared of
the alleged offence, during which t ime the depar tment refused to assess h i s
other clearing applications, causing serious economic loss.

Tree clearance permi ts ,  once issued, may give rise to s im i l a r  problems,
part icularly when the terms of a permit prove impractical or even impossible to
comply with.  A permit  that  a l lows some species to be cleared, but not others ,
may be a v i r tua l  prohibit ion i f  selective clearance may not be prac t i ca l  or
possible given the nature of the forest. It is a basic principle of all civilized legal
sys tems,  and a ru le of  common law, that  the law must  not  ask the impossible
( lex non cog i t  ad  impos s ib i l ia ). An enactment that  requires the impossible i s
not a law but a directly punit ive act.

Negation of the separation of powers and natural justice
The enforcement provisions of the VMA violate the most  fundamenta l
requirements of criminal justice and should concern every civil l iber tar ian.  The
intrusive invest igatory powers, the coercive ext rac t ion of evidence, the
conferment of judicial powers on executive officers, the reversal of the burden of
proof, the various presumptions favouring prosecutors,  and the use of cr iminal
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history, combine to create a regime more reminiscent of a police state than of a
l iberal democracy. A detai led analysis is not possible, hence I wil l discuss the
most pernicious provisions.

The gui l t  of  a person accused of a vegetation clearing offence under the
VMA need not be determined by a court but may be conclusively established by an
author ized officer, a functionary under the command and control of the
Min is te r  and h i s  depar tment .  (The jud ic ia l  t r i a l s  mandated by Division 3 of
Part  4 of the Act have no appl icat ion to vegetat ion clear ing offences under the
VMA) .  I f  an authorised off icer issues a compl iance not ice ,  a fa i lure to comply
without a reasonable excuse resul ts in an automatic penal ty. 16 I f  the accused is
a corporation the penalty increases five-fold. 17

The innocuous term “compliance not ice” masks two s t a r t l i ng  f ac t s .  Given
the uncertaint ies of the law discussed previously, the author ized officer’s
compliance notice becomes a legislative act .  I t  s t a tes  what  the law is w i th
respect to the property in question. As one landholder remarked a t  a recent
conference I at tended, the law is declared a t  the point when the au thor ized
off icer a l ights f rom his Toyota !  The second extraordinary fact  i s  that  the issue
of the compliance notice is simultaneously a s t r a igh t fo rward  conviction and
sentence wi thout  t r i a l .  The compliance notice is both the charge and the
conviction, collapsed into one.

Moreover, the author ized officer does not have to come to an objective
determination on facts or law. He or she need only “reasonably believe” that the
landholder is commit t ing a vegetation clearing offence or has commit ted a
vegetation clearing offence.18

This  i s  not the end of th i s  incredible scheme. The author ised officer not
only makes a summary conviction but is also empowered to enforce t h a t
convict ion. Under s. 55(5) the authorized off icer may “use reasonable force and
take any other reasonable act ion to stop the contravention”; and to make
matters worse for the landholder, the cost or expense of this enforcement may be
recovered as a debt owing to the State.

The Act  a l lows a l imi ted appeal  to the Magis t ra tes ’  Cour t  wi th in 20 days
against the decision to issue the compliance notice, but not on the existence of a
reasonable excuse or on the penalty. 19 Con t ra s t  th i s  wi th infringement notices
under other laws. A speeding t icket or parking t icket is not  a  judgment  of my
guilt . If I ignore it , the police must charge me and have me convicted by a court
af ter a fa i r  t r ia l .  Not so the author ized off icer ,  who may proceed to physical ly
enforce his own order (compliance notice) wi thout  having to seek a jud i c i a l
determinat ion.

The VMA instal ls a process far more object ionable than the procedure that
the High Cour t  in Brandy’s Case 20 condemned for offending the separat ion of
powers in the Commonwealth Const i tut ion. The fac t  t h a t  S t a t e  Const i tu t ions
have no expl ic i t  separat ion of powers does not make th i s  scheme any less
reprehensible.

The powers of the authorized off icer recal l  the authori ty of the in famous
Star Chamber. They combine legislative, judicial and executive powers in the one
person. I f  this does not alarm our learned judges, lawyers, pol i t ic ians and civi l
society leaders, Austral ian consti tut ionalism is in serious trouble.

Section 55 and the rule in Kable’s Case
I t  is possible t ha t ,  despite the absence of separat ion of powers in the
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Queensland Constitution, the enforcement procedure of s.55 may not survive a
consti tutional challenge. I like to think tha t  t he  H igh  Court will regard t h i s
as sau l t  on the rule of law as a t  least equally dangerous to representat ive
government as State f ree speech l imitat ions i t  has condemned in cases such as
Theophanous v. Herald & Weekly Times  L t d ,21 Stephens v. West  Australian
Newspapers  L t d ,22 and Lange v. Australian Broadcasting Corporation . 23 These
rulings were based on the importance of the freedom of communicat ion on
public ma t t e r s  to representative democracy. Is not representative democracy
s imi lar ly  undermined when legislative, jud ic ia l  and executive powers a re
combined in the hands of unelected off ic ia ls who may abrogate the r ights and
libert ies of ci t izens in ways that leave them with l i t t le recourse to the courts or
Pa r l i amen t ?

As much as I hope t h a t  the High Court would recognise an impl ied
separation of powers in the State Consti tut ions, I do not expect that to happen,
given the posi t ion that the Court has his tor ical ly held on the powers of S t a t e
Parl iaments. However, I have l i t t le doubt that the High Court has good grounds
to invalidate the s. 55 procedure on the narrower principle established in Kable
v. Director of Public Prosecutions . 24

In brief, the principle in Kable declares t h a t  a S ta te  court mus t  not be
given non-judicial powers of a kind t h a t  are incompatible wi th t h a t  court ’s
exercise of the judicial powers of the Commonwealth. In that case, the power to
order the cont inued detent ion of a named prisoner af ter the end of his term of
imprisonment was held to be inconsistent with the exercise of federa l  jud ic ia l
power. Just ices Gaudron, McHugh and Gummow emphasised the fact that State
courts were pa r t s  of an integrated system of courts established by the
Commonwealth Consti tution, such that measures undermining public confidence
in S ta te  courts would offend the Commonwealth Const i tut ion’s separat ion of
powers. Gaudron J observed that the Act directed at Kable makes a mockery of
the  jud ic ia l  process, and hence “weakens confidence in the  ins t i tu t ions  which
comprise the jud ic ia l  system brought into existence by Ch III of the
Const i tu t ion” . 25

The question then is whether the enforcement provisions of s. 55 of the VMA
involve the Queensland courts in a funct ion that  weakens public confidence in
those courts in a way t h a t  is incompatible wi th thei r  exercise of federal
judicial power.

An appeal lies to the Mag i s t r a te s ’  Court aga ins t  a compliance notice.
However, as previously mentioned, i t  is clear from a reading of s. 62 t h a t  t h e
only question before the  Mag i s t r a te s ’  Cour t  is whether the author ized officer
“reasonably bel ieved” that a vegetat ion clear ing offence is being commit ted or
has been committed. Whether or not the person had a reasonable excuse for non-
compliance is not within the purview of the  Mag i s t r a te s ’  Cour t  as the law i s
cast. The most l iberal interpretation that we can give s.62 would only mean that
the Mag i s t r a te s ’  Court may consider whether the author ized officer had
suff icient evidence to reasonably believe t h a t  a “vegetation offence is being
committed or has been committed”.

What is that  evidence?  I t  is evidence t h a t  the author ized officer or the
depar tment has gathered,  but  which has not  been tes ted by impar t ia l  inquiry.
Since the charge and the conviction are one and the same, the Mag i s t r a t e s ’
Court can only decide whether the author ized of f i cer  had reasonable cause to
bring the charge. The decision t h a t  t h e  Mag i s t r a t e  makes is  not whether the
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charge is proved, but whether the charge should have been made. This is not an
exercise of judicial power. The appeal in effect is an appeal against the decision
to charge.

In  ask ing the Magis t ra te  to decide whether the charge is  war ran ted ,  the
s t a tu t e  co-opts the Mag i s t r a t e  to an executive function – t h a t  of deciding
whether a person should have been charged. I t  asks the Magistrate to step into
the shoes of the authorised off icer, and decide whether a compliance notice i s
justi f ied on the untested evidence available to the officer. The procedure makes
the Magistrates’ Court an agent of the executive branch.

In sum, the s ta tutory scheme uses the Magis t ra tes ’  Court  as an instrument
or appendage of the executive a rm of government, simply to provide
respectab i l i ty  to  a  process  tha t ,  a t  i t s  bes t ,  i s  a  pro jec t ion of  a rb i t ra ry  power
wi th no regard to na tu ra l  jus t ice or procedural fairness. I t  t a in t s  the
Mag i s t r a te s ’  Cour t  and seriously undermines public confidence in the  jud i c i a l
system.

Under s. 77( i i i )  o f  the Commonwealth Const i tut ion, the Par l i ament  may
invest federa l  jur i sd ic t ion in any S ta te  court. Par l i ament  has vested federal
jur i sd ic t ion in the Queensland Mag i s t r a te s ’  Court by vir tue of s. 39 of the
Judiciary Act 1903. Hence the Queensland Mag i s t r a te s ’  Court is pa r t  of the
integrated federal  judic ia l  sys tem as found in Kable . The provisions t h a t  t a i n t
i t  a l so ta in t  the federa l  jud ic ia l  sys tem in a  way tha t  o f fends the pr inc ip le  in
Kable .

Reversing the burden of proof
Division 2 of the VMA , dealing wi th evidence, effects a to ta l  reversal of the
burden of proof in t r i a l s  concerning tree clearance. Section 65 makes i t
unnecessary to prove that off icial acts are done within the authori ty of the Act.
A certificate issued under s. 66B is deemed sufficient evidence of the accuracy of
remotely sensed images and the official conclusions drawn from them.

The key issues in a tree clearing offence are:
• Whether a s ta ted area is, or is likely to be, an area of remnant

vegetation; and
• Whether in fact vegetation in a stated area has been cleared.

A cer t i f icate under s. 66B const i tutes evidence of the above two ma t t e r s .  In
short ,  the cert i f icate makes i t  unnecessary for the prosecution to prove i ts case
but necessary for the landowner to disprove it . This is a negation of due process
in  c r imina l  and c iv i l  ma t te r s  tha t  i s  fundamenta l  to civil l iberty. Not content
wi th th is  arsenal  of  prosecutor ia l  weapons,  the perpetra tors  of  the VMA have
even removed from land owners the defence of mistake of fact. 26 These provisions
cumulatively deny landowners the basic safeguards of procedural jus t i ce
available even to persons accused of the most heinous crimes.

Taking property without compensation
The VMA and other related legis lat ion fai l  to provide compensat ion for the loss
of property value t h a t  results from the imposi t ion of land use res t r ic t ions .
Under the VMA the S ta te  is not intervening to prevent pr ivate or public
nuisances, in which event no compensation is owed. On the contrary, property
values diminish because the State is  l imi t ing the property ’s  use and enjoyment
to serve what i t  considers to be the public interest in conservation. The S t a t e
thus converts pr ivate property to public use and hence should compensate the
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owner. The duty to compensate owners for property taken for public purposes is
a principle of just ice. The cost of public benefit must be met by the public, and
not by individual owners whose property is taken.

If the Commonwealth l imited land use for conservat ion purposes, i t  would
amount to an acquisi t ion of property for which just compensation must be paid
under sect ion 51(xxxi) of the Commonwealth Const i tut ion. When the question
arose in Commonwealth v.  Tasmania (The Tasmanian Dam Case) , 27 only four of
the seven Justices addressed the issue, the other three f inding i t  unnecessary,
having decided the case on other issues. Just ices Mason, Murphy and Brennan
thought that  the rest r ic t ion of land use,  though l imi t ing Tasmania ’s  ownership
r ights ,  did not result in the Commonwealth acquiring any property. Just ice
Deane on the contrary found t h a t  the absence of a ma te r i a l  benefit for the
Commonwealth did not prevent the conclusion tha t  the re  was  an acquis i t ion,
holding that the property acquired was the benefit of the prohibition. 28

In the later case of Commonwealth v. Western Austral ia , 29 the  High Cour t
considered whether the issue of a Commonwealth authority to carry out defence
pract ice on land within the State amounted to an acquisi t ion of property in the
minerals reserved fo r  the  S ta te .  The major i ty  he ld that  f requent  or  prolonged
author iza t ions  could conceivably amount to an acquis i t ion of property in the
minerals, but dismissed the appeal on the ground that there was no evidence of
the frequency of the authorizations. Justices Call inan and Kirby, on the contrary,
considered the extent of authorizat ion to be irrelevant, and held that there was
an acquisit ion of property. In so deciding, Justice Call inan stated that:

“The Declarat ion [made in th i s  case] may be compared to a res t r ic t ive
covenant; if one person (for his or her own reasons) wishes to s ter i l i ze or
res t r i c t  the usages of another person’s land ,  the la t te r ,  in  a free marke t
place, would demand recompense and the former would be expected to pay
i t ” . 30

Despi te the lack of c lear judic ia l  author i ty on this issue, there is  a s t rong
argument t h a t  the res t r ic t ion of land use for conservation purposes is an
acquis i t ion.  The government is  taking away a proper ty r ight  to achieve one of
i ts purposes. The purpose need not be direct mater ia l  use of  the proper ty .  In
sequestering the trees, the government is sequestering carbon t h a t  offsets the
carbon emissions by other groups of indus t r i a l i s t s  and consumers. The
government acquires the carbon r igh ts  to the trees t h a t  are saved by i t s
prohibi t ion, that i t  then taci t ly passes on to others.

Sect ion 51(xxxi) of the Commonweal th Const i tut ion is not binding on the
States .  However,  i f  a State in acquir ing property is  ac t ing as  the agent of the
Commonwealth to execute a Commonwealth purpose (such as observing the
Kyoto ta rge t s  as a  ma t t e r  of foreign policy), i t  is conceivable t h a t  the j u s t
te rms requirement will apply, par t icu lar ly  i f  the Commonwealth is grant ing
funds for this purpose under s. 96 of the Constitution. 31

Apart f rom const i tut ional pr inciple and the demands of just ice,  the denial
of compensation is damaging to good governance. The denial of compensation
eliminates the discipl ine that the price mechanism brings to decision making. A
government that need not compensate owners has less reason to “get i t  r i gh t ”
than a government t h a t  mus t .  The uncoupling of power and f inancia l
responsibil i ty allows governments to seek short  te rm pol i t ica l  dividends. I t
promotes politics and ideology over facts and science.
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Conclusion
The VMA was supposed to combat environmental vandal ism, but i t s  provis ions
have vandal ized Austra l ia ’s  cher ished const i tut ional principles.  The principles
that have been sacri f iced are not merely principles of cons t i tu t iona l i sm and
just ice,  but also of good governance. Par l i amenta ry  scrutiny and public
discussion of delegated legislation, na tu ra l  jus t ice and procedural fa i rness ,
evidentiary safeguards,  and compensation for government takings m i l i t a t e
against arbitrary and errat ic government. All these precautions are subverted by
the VMA .

The VMA epitomizes the current philosophy and methodology of
envi ronmenta l  regula t ion in Aus t ra l ia .  I t  i s  a  model  tha t  i s  repl ica ted a t  S ta te
and federal levels. I t  is not clear a t  all t h a t  these ext raordinary regulatory
schemes are benefi t ing Austral ian society. As discussed in this paper, there is a
strong body of scientif ic opinion that challenges the utopian aspirations and the
efficacy of this model to promote the health of the environment.

The reason why these dissenting voices are largely disregarded by
governments, media and academia is not easy to fa thom. I t  is possible t h a t
environmental fundamenta l i sm has  become endemic in these key sectors as a
result of several decades of unchallenged proselytizing. It is also the  fac t  t h a t
sober ref lect ion is no match for apocalypt ic a larmism in the contest  for publ ic
opinion. Pol i t ic ians follow the currents of opinion. Unti l public opinion i s
swayed to the cause of a more open and objective debate about conservation, we
are unlikely to see a change in pol i t ica l  wil l ,  and consti tut ional government in
th i s  country, and the well-being of Aus t ra l ian society, will remain in serious
jeopardy.32
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