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Chapter Three
The Missing Constitutional Ingredient: An Upper House

Bruce Grundy

Much of the argument that fol lows flows from the experiences and observations
of the author in report ing and invest igat ing a serious offence and i ts associated
cover-up.

That offence was committed by members of the Cabinet of one of the States
of the Aus t ra l ian federation. What they did has gone unpunished. What a
cit izen of that State subsequently did (which involved the same point of law but
was much less serious) attracted the full force of the law. The law had not been
changed in the interval between the two events.

The S ta te  concerned, Queensland, is the only member of the Aus t ra l i an
federat ion to operate a  un icamera l  par l i amentary  system – the Upper House
having been abolished over three-quarters of a century ago. For much of t h a t
t ime, the State has been notable for poor public administrat ion, dubious regard
for democratic values, and corruption.1

This paper notes, on the bas is  of  the evidence i t  con ta ins ,  tha t  po l i t i ca l
reform at tempted a decade ago fol lowing a tumultuous Royal Commission has
failed to produce the good government and strong democratic society hoped for
at that t ime. I t  therefore contends that a new at tempt should be made to br ing
that about – based on the reintroduct ion of a House of Review into t he  S t a t e
Pa r l i ament .

Background
Following the efforts of two journalists, Phil Dickie of The  Courier-Mail 2 and the
Aus t ra l ian Broadcast ing Corporation’s Chris Mas te r s , 3 which revealed the
existence of extensive corruption associated wi th police-franchised and
protected brothels, illegal casinos and other strange things, a Royal
Commission 4 was es tabl i shed to look into the mat ters  raised. The inquiry was
conducted by a returned-to-the-Bar former judge, Mr GE (Tony) Fi tzgerald, QC.
As a result of his invest igat ions, more than 200 people eventually faced the
courts ,5 including the Premier of the day (no verdict, a  hung jury)  and several
Ministers (who went to ja i l ) .

In his report in July, 1989, Mr  Fi tzgera ld made a variety of
recommendations designed to provide better and more accountable government
in his home State.

The State Premier who accepted his report ,  Mike Ahern, said, even before
they were delivered, t h a t  Mr  Fi tzgerald’s recommendations would be
implemented “lock, stock and barrel” . 6 He did not, however, get the chance to
implement them. In the first place, dwindling opinion poll results in the wake of
the Fi tzgera ld Inquiry’s revelations saw Mr  Ahern replaced by his pa r t y
colleague, Russell Cooper. In the second place, the Nat ionals  were  th rashed a t
the elections in December, 1989, and the government fell to Labor, led by an
energetic young lawyer, Wayne Goss.

Goss was supported by the king-making indus t r i a l  t rade union, the
Austral ian Workers Union, from which the Labor Party had sprung toward the
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end of the previous century, and which dominated Labor poli t ics in Queensland
thereaf ter .

Within days of coming to power (Labor had been out of off ice for almost a
generation), the Goss Government demonstrated t ha t ,  despite the F i tzgera ld
process and its fallout, a government in unicameral Queensland could do what it
l iked, ignoring both good government and proper public administration.

I t  shut down an inquiry (the Heiner Inquiry, set up during the last days of
the Cooper Government) into the running of the John Oxley Detention Centre, a
Brisbane youth detention centre; and short ly after , with the knowledge that the
mater ia l  col lected by that inquiry was being sought, properly and legally, by a
firm of lawyers, i t ordered the destruction of all the material involved. 7

The author ,  via sustained coverage in the newspapers produced by
University of Queensland’s Journalism school, The Weekend Independent and The
Independent Monthly , and some articles in The Courier-Mail , has reported on the
matter for over a decade.

These efforts, and those of Mr Kevin Lindeberg detai led in Chapter One in
this volume, have led us to the point where it is beyond question that:

• the shredding of the Heiner Inquiry documents was a criminal offence;
• the shredding covered up the serious abuse of children in the care of the

S t a t e ;
• the shredding allowed a c l imate to pers is t  t h a t  permi t ted fu r the r

ser ious such abuses of chi ldren (not to ment ion publ ic adminis t rat ion!)
to occur; and finally, and most seriously,

• two s tandards of  law operate in the  S t a te  of Queensland – one for the
ordinary ci t izen, against  whom the ful l  force of the law is appl ied, and
one for the powerful, against whom the law is not applied at all .

Since the efforts of a decade cannot be compressed into the space available
for this paper ,  in what  fo l lows the argument will be based principally on the
las t  ma t t e r  ra ised above, i.e., an all-powerful government in a unicamera l
Par l iament,  c lear ly with no sat is factory checks and balances in place, a l lows a
system of “one law for us and one for them” to operate.

In approaching the matter ,  recal l  at  the outset the expectat ions that arose
in the community from the Fi tzgerald process at the end of the 1980s and from
the reforms he recommended. The following quotes provide a snapshot:

“I well remember the exc i tement  wi th which so many of us greeted the
election in 1989. There was dancing in the streets! A new age was dawning.
The Par l i ament  and the government were to become accountable. Civil
l ibert ies were to be assured and there would be broad community
consultation about proposed reforms.
“No longer would the Parl iament and the government be dominated by one
conservative and omnipotent man. The days of the personality cult were
over.
“Pol i t ica l  appointments would disappear from the Public Service and
citizens who openly disagreed with the government in power would not be
disadvantaged.
“There would be effective Freedom of Informat ion legislat ion which would
render MLAs, Ministers and the Executive truly accountable”. 8

The writer then went on to analyse what had happened in the intervening years.
She concluded her appraisal thus:
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“So, nothing much has changed. There are pol i t ic ians of  the rul ing pa r t y
behaving in much the same way as those who were previously in power. Lip
service is given to parl iamentary and criminal just ice reforms, but in many
ways we seem to be going backwards. This was not what  the F i tzgera ld
process was meant to achieve”.
That  piece was wri t ten a lmost  exact ly  ten years  ago and only five years

after the Goss Government came to power. Imagine wha t  the  wr i t e r ,  Dr  Janet
Irwin (former Director of Heal th Services at the Universi ty of Queensland, and
one-t ime part - t ime Criminal Just ice Commiss ioner) ,  would say today. I  suspect
she would be absolutely lost for words.

And just in case readers should think Dr Irwin b i t te r  and twisted, one of
those who organised an all- too-short series of seminars on post -F i tzgera ld
reform in the early 1990s9 wrote this :

“The … government has initiated many changes proposed by Fitzgerald, but
as is evidenced by the continued lack of genuine parliamentary reform, lack
of resources to the Opposit ion, the hypersensit ivi ty to cri t ic ism, the subtle
pol i t ic i sa t ion of the public service, one must real ly question whether the
sp i r i t  of real, open, democrat ic government has really come to
Queensland”. 10

That  too was  wr i t ten ten years  ago .  I t  i s  a  p i ty  tha t  i t s  au thor ,  Dr  Scot t
Prasser ,  hadn’ t  cont inued to run his conferences. But  people probably wouldn’t
come. What would be the point? After al l ,  i t  has al l  got much worse since those
pieces were written.

The unicameral Parliament – a brief history
March 23  i s  a  fa te fu l  da te  in  the his tory of  Queensland. Tha t  was  the day in
1990 when the government of the day broke the law, and set in train the events
that have brought the law in this State ,  and our respect for i t ,  and our respect
for our ins t i tu t ions  of government from the Governor down, into disrepute.
Strange t h a t  th i s  presentat ion should also be predicated on the act ions of
another Labor government on March 23, which also profoundly affected the kind
of government we get in Queensland … not to mention our respect for it.

March 23 was the date on which legis lat ion was proclaimed that abolished
the State ’s  Legis la t ive Counci l  in 1922.11 I t  is conceded at t he  ou t se t  t ha t  the
composition of the Legislative Council a t  the t ime had but a pass ing
acquaintance with any notion of democracy at work. The members of the Council
were all appointed by the government, through the Governor, for life. L i t t l e
wonder a f rustrated government facing a non-elected “slaughterhouse”, as the
then Upper House has been called, 12 would wan t  i t  gone. And i t  was eventually
done, against the express wish of the people, a referendum only four years before
(in 1917) to abolish the Legislative Council having been soundly defeated.

La ter  the Consti tution Amendment Bil l  of 1934 was passed. I t  establ ished
that an Upper House in Queensland may only be introduced by a referendum of
the people. It was not abolished by a referendum of the people, but can only be
re-created by such a vote – a vote the Labor Par ty  has made clear i t  would
oppose, regardless of the proposed composition and role of a resurrected Upper
House.

The case for an Upper House
During the days that  eventual ly saw the return of a Coali t ion government in
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Queensland in the mid- ’90s, both the Nationals and Liberals ag reed tha t  the re
should be such a referendum. During the 1995 election campaign, Opposition
leader Borbidge was reported as saying:

“At present the Par l i ament  is a joke. I t  is not working properly. The
committee system is not working properly and accountabil i ty is a charade.
It might not be this way if there was a House of Review”. 13

He pledged that if elected there would be a referendum. Money was set aside in
the budget for i t .

The Greens and the Democrats were in favour. But the idea was sti l lborn. It
was c lear the Labor Opposition would not support  such a move, and wi thou t
bipart isan support, a referendum was unlikely to succeed. The proposal did not
even get to the stage of the Borbidge Government sett ing out a model, although
some suggestions were considered. These included:

• Reduce the numbers in the Assembly to accommodate the number of
Legislat ive Council lors that would be elected (to counter the suggest ion
t h a t  no one would buy an Upper House t h a t  would mean more
pol i t ic ians) ;

• Some form of proportional representation to elect them; and
• Perhaps the creat ion of three provinces or d i s t r i c t s ,  Northern, Central

and Southern, to provide for representation across the state. 14

But there was never any serious work done on the proposal, and the
Coalit ion proceeded to implode. That was the end of that.

The Labor view
In a  TJ  Ryan Memoria l  Lecture (honouring the man who held the fa i led 1917
referendum) at  the Universi ty of Queensland in 1996, Opposit ion Leader Peter
Beat t ie  sa id $6 mill ion had been set aside in the S ta te  budget for “re-
establishing th i s  19th Century relic”. 15 He opposed the move on two grounds.
F i r s t ,  the Cr imina l  Just ice Commission (a  creature of the Fi tzgera ld reform
recommendations) would do a better job of ensuring accountabi l i ty of
government; and secondly, the number of po l i t i c ians  tha t  would be needed. In
reply, Premier Borbidge said Mr Beatt ie did not “even know that the roles of an
Upper House and the CJC are as different as chalk and cheese”. 16

Nevertheless, Mr Beatt ie has continued to present such an argument. On 26
October, 2003 he was interviewed by Helen Dalley of the Sunday program on
Channel 9, who reported thus:

“Premier  Bea t t ie  argues the accountabi l i ty  mechanisms set up a f te r  the
Fi tzgera ld corruption inquiry, such as the Crime and Misconduct
Commission [ the successor to the Criminal Just ice Commission] ,  have now
taken over the review function of an Upper House”.
Helen Dalley: “So do you reckon you benefi t as much as Joh did, from no
Upper House?”
Beat t ie :  “No, because Fi tzgerald changed a l l  tha t .  The Fi tzgerald Inquiry
has given us accountabi l i ty mechanisms that  don’ t  exis t  anywhere else in
Australia. The Joh days are gone, they’re dead, finished, over, buried”.
The suggestion t h a t  the Cr iminal  Just ice Commission, or Crime and

Misconduct Commission, was or could be an a l te rna t ive to an Upper House i s
one that wil l be examined in more detail later in this paper.
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Queensland vis-a-vis the other States
The federa l  Par l iament and every other S ta te  in Aus t ra l i a  each has an Upper
House. Despite complaints from governments, and despite changes in
representat ion in some of those Houses from non-aligned individuals to pa r t y
adherents ( in  most  cases), none of those Chambers has yet been abolished –
al though some Sta tes ,  inc luding Tasmania ,  wi th a populat ion less than that  of
Brisbane, have thought about i t .

I t  is said by opponents of t he  i dea  tha t  the Northern Terr i tory and the
Austral ian Capital  Terr i tory do not have Upper Houses, which is t rue. And that
means that Queensland places i t se l f  in the company of the Terr i tor ies r a t he r
than the States. And even the Territories have a House of Review. It is called the
federa l  Par l iament .  No better example exis ts  than Dr Nitschke’s a t t emp t s  to
have legislat ion legalising euthanas ia  introduced in the Northern Terr i tory.  I t
was introduced, but i t was overridden by the federal Parl iament.

And remember too,  i t  i s  expected that  the Sta te wi thout  an Upper House
will be the second most populous State in the Commonwealth in another decade
or so.

The “Yes” and “No” cases
The arguments for and against reintroducing an Upper House in Queensland are
well known, and are only summar i sed here, as i t  is the performance of the
unicameral Queensland system on which I wish to concentrate.

The usual arguments aga ins t  an Upper House (together wi th brief
re joinders to them) are:

• No one wants more pol i t ic ians.  (The size of the Legislative Assembly
could be reduced to accommodate the number in the Upper House. The
overall numbers would not need to change much.)

• But that would mean a reduction in each cit izen’s access to his/her local
Lower House member. (But  he/she could have two avenues of
representation – depending on the role chosen for the Upper House.)

• The cos t  ( las t  es t imated a t  $25 mi l l ion)  i s  too h igh.  ( I t ’ s  a  smal l  pr ice
to pay to get better, or even half-decent, government.)

• The Upper House would just be an “echo chamber” of, or alternatively an
obstruction to the wil l  of, the Assembly. (A House of Review does not
necessarily mean either of those things. I t  can ju s t  as easily be a
valuable steadying hand on the operat ions of the Lower House, and a
signif icant contributor in determining the content of legislat ion.)

• A referendum to get the people’s view would be too expensive. (Gett ing
the people’s view on how they might be better governed, once in 88 years,
does not seem a great burden.)

• Independents or minority groups could hold the Lower House to ransom
or f ru s t r a t e  i t .  (True. I t  does happen. Compromise is not always an
evil.)

• Party polit ics makes such a Chamber redundant – Councillors would vote
along par ty lines as happens in the Lower House. (Tha t  would likely
depend on the voting system used. And we are all aware that Senators in
the federal Parliament take themselves and their role very seriously.)

• A committee system operat ing within the Lower House makes an Upper
House redundant. (Not so. The government has a ma jo r i t y  on the
commit tees,  and the performance of such commit tees mi r rors  the
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act ions and views of the government on the floor of the unicamera l
Par l iament.  More on the commit tees later .)

In favour of the proposal, an Upper House could offer add i t iona l
advantages, apart from providing the obvious – an opportunity for more debate,
consultation, consideration, analysis, and so on:

• An Upper House could only be a vast improvement on the current Lower
House committee system. Upper Houses are bound to have more influence
than commit tees .

• Overall , the past 80 years have consistently shown tha t  t he r e  a r e  g r ea t
dangers and shortcomings in unfettered government (of whatever
complexion) in a unicameral environment.

• Council lors are normally elected for longer terms, providing an overlap
wi th the terms of MLAs in the Lower House. This can as s i s t  the
consideration and consultation processes of the Lower House.

The Courier-Mail  in its editorial of 6 December, 1994 said:
“ . . .  provided an upper house is representative, popularly elected, s t r i c t l y
l imi ted in wha t  i t  can do to obstruct a government, but equipped w i th
extensive powers to review procedures and monitor executive performance,
the people are likely to be better served than in a system where Cabinet rule
effectively has overcome opposition ” .  (emphasis added)

The unicameral Parliament – a performance review
I acknowledge t h a t  the chance of an Upper House being reintroduced in
Queensland is probably somewhere between nil and negligible.

Nevertheless, in 1992 the Electoral and Administrat ive Review Commission
(the establ ishment of which was recommended by Commissioner Fi tzgerald), in
carrying out a review of par l iamentary committees,  said that the absence of an
Upper House in Queensland had had:

“…..a profound effect on the abil i ty of the Queensland Parl iament to carry
out i t s  funct ions under the Const i tu t ion and conventions which requi re  i t
to act  responsibly and review the  ac t iv i t i e s  of the  executive arm of
government” .17 (emphasis added)
I t  is t r i t e ,  but necessary, to point out t h a t  a modern democracy is not

defined by the mere existence of a  Pa r l i amen t  (be i t  one House or two) and
elections for such a Parl iament every so often (three years or four or whatever).
A modern democracy is much more than that, including, not in priority order:

• an understanding by all of, and an adherence by all (par t i cu la r ly  the
government) to, the notion of the rule of law;

• an independent and arms-length bureaucracy;
• independent, arms-length, watchdog agencies;
• vigi lant, forthright professional bodies;
• vigi lant ,  for thr ight academics and commentators ;
• a vibrant four th es ta te ;
• a Par l iament ,  including par l i amenta r i ans  and a pa r l i amenta ry

committee system, that work/s.
In Queensland much/most of the above is found to be wanting.

And the single most s ignif icant reason for Queensland’s poor performance
against the check l is t  above, the one that creates and then pervades the rest ,  is
the brute force, the power, the authority, the control, of a government operating
in a single Chamber environment.
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So I  admit  that ,  whi le there is  no guarantee that  an appropria te ly e lected
Upper House in this State would make the r ivers run with milk and honey and
pave the streets with gold, i t  would be a welcome addit ion to what we have at
present.

An example
Ear ly  in  2003 ,  a f te r  a  Bapt i s t  min i s te r  was  commi t ted to  s tand t r ia l  under  s.
129 of the Cr iminal  Code (destroying evidence) or al ternatively s. 140
(at tempting to perver t  the course of jus t ice) ,  a group of s tudents with whom I
was working under the umbrel la of The Jus t ice Pro jec t18 (whose act iv i t ies a re
reported on the internet), sent a letter to each of the State’s 89 MLAs.

The letter pointed out tha t  a  fo rmer  Di rec to r  o f  Public Prosecutions and
the Cr iminal  Jus t ice Commiss ion had sa id (many t imes in the case of  the CJC)
that a charge under s .  129 could only be sustained i f a  cour t  ac t ion had been
under way at the time of the alleged offence; and that no such action was under
way in the case of t he  Bap t i s t  minis ter .  We included quotes from High Court
Chief Just ice Murray Gleeson and New South Wales Chief Just ice James
Spigelman that the rule of law required the “governors as well as the governed”
to be treated equally before the law, and asked four questions. Summarised, they
were:

• Do you have any comment on the si tuation in which a court action does
not have to have been under way in one case (the Baptist minister), but
does have to have been in another (the shredding of the Heiner
documents)? ;

• Do you support the view that the law should be applied equally to all?;
• Do you support the view that the law should be applied consistently and

not  a rb i t ra r i l y ? ;
• What, i f anything, do you intend to do about the matter?
In many cases the fax, email  and postal  services between St Lucia and the

far end of George Street collapsed. The Members never got our let ters.  We sent
more. Some never got them. In all only 30-odd responded. Only one answered a l l
the questions.

Some said they were not legally qualif ied and could not offer any comment
on our questions; some sa id such ma t t e r s  were the responsibil i ty of the
Attorney; some sa id they could not give legal advice. Most  chose not to say
anything – not to commit themselves on whether they believed in the rule of law!

The Attorney’s response said, in essence, that the DPP was an independent
statutory authori ty and the government did not interfere with i ts  decis ions.  He
went on to say:

“The Heiner Inquiry was ins t i tu ted wi th inadequate powers to take
protected evidence, and the Labor government which inheri ted the f lawed
arrangements acted in good faith and on legal advice”.19

Any reading of the documents Kevin Lindeberg has uncovered from t h a t
t ime reveals an absence of good fa i th .  For example, the government had been
advised not to shred the documents. I t  shredded them. People were told the i r
access to those documents was st i l l  being considered, when the documents had
in fact already been destroyed! And acting on bad legal advice may be convenient,
but it does not absolve a person who ac ts  on i t  f rom any responsibil i ty in the
eyes of the law.
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Tha t  l a t t e r  is not a new concept. If i t  were otherwise there would be no
need for courts. We would all seek bad advice and that would be the end of the
ma t t e r .  A West Aus t ra l ian crayf isherman took the advice he was given by a
government depar tment .  I t  was wrong. The High Court sa id i t  migh t  be a
shame, but he broke the law.  20 End of story.

The response from the Opposi t ion was extraordinary. They said there was
no credible evidence to support the laying of charges in the Heiner m a t t e r  _
despite the  fac t  t h a t  the offence had been admi t t ed  for over a decade! And
Cabinet records reveal that those involved knew the documents were required by
a f irm of lawyers for potential legal act ion. In addit ion, the Morris and Howard
repor t 21 into the shredding sa id there was pr ima facie evidence of numerous
breaches of the criminal law!

We had occas ion to wr i te  to the Premier  separa te ly on the mat ter  a  l i t t le
while later. His Chief of Staff , Rob Whiddon, replied. The response included the
following:

“… problems aris ing as a result of the way the Heiner Inquiry was init ial ly
established by the  Na t iona l  Pa r ty  government of the day, were subject of
Crown Law advice and canvassed in the Morris/Howard report to which you
refer. The information is not new and has been well documented”. 22

The writer neglected to say that Morris and Howard absolutely rejected the
basis of the Crown Law advice involved (and what  the advice was is of no
consequence anyway). He also failed to mention t ha t  Mo r r i s  and  Howard s a i d
there was pr ima fac ie  evidence tha t  the  shredding matter involved numerous
breaches of the criminal law.23

The Premier’s Chief of Staff also pointed out the independent nature of the
operation of the Office of DPP, and then concluded thus:

“Final ly, I  must object to the suggest ion in your let ter t ha t  t he re  i s  some
sort of cover up of child abuse in relat ion to the Heiner documents. This
mat ter  has been the subject  of  review and report on numerous occasions.
The Morr i s/Howard report, to which you refer, was provided to the
Coali t ion government of the day, who decided to take no fur ther  act ion.
This Government has made every effort to be open about this matter, to the
extent t h a t  in July, 1998, the Premier took the unprecedented step of
tabl ing all relevant documents and other correspondence in Pa r l i ament .
This is consistent wi th the Government’s act ion in tabl ing the Anglican
Church’s report”.24

The government has not, however, tabled the DPP’s advice that resulted in
the Coal i t ion taking no further act ion on the Morr i s/Howard report ,  despi te a
recommenda t ion tha t  i t  do so by the House of Representatives Commit tee of
Inquiry into Crime in the  Community  report into the shredding ma t t e r  l a s t
year. 25

We know, however, what  t h a t  advice sa id,  a t  least according to Kevin
Lindeberg who has seen i t ,  and wha t  i t  sa id  was a  rehash of  the d iscredi ted
view that  a cour t  ac t ion had to be under way before the offence of destroying
evidence could be sustained. 26 That issue is covered at length on the front page of
the Apri l ,  2005 edit ion of the newspaper I now edit ,  The Independent Monthly .
The current DPP (in the context of the case aga ins t  the Bap t i s t  m in i s t e r )
completely rejected her predecessor’s (and the CJC’s) view.
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The unicameral Parliament’s procedures
Questions: On two occasions in recent months quite serious matters going to the
very hear t  of responsible and accountable government were the subject of
Questions on Notice in the Queensland Parliament. One concerned some questions
The Independent Monthly  had been asking the government regularly for s i x
months, and which i t  s imply would not answer. The questions had to do wi th
the accuracy of a  s t a t emen t  made by a  former  Min is te r  to The Courier-Mail
newspaper in 1989, about the identity of a girl pack-raped on an excursion from
the John Oxley Youth Detention Centre a year before the infamous shredding took
place.

The second related to a matter of the Governor seeking a response from the
government about a cit izen being charged wi th a serious offence while
poli t icians and bureaucrats were not.

The Members who asked those quest ions had to wait  28 days for answers,
the contents of which could have been provided within a matter of hours in the
latter case and perhaps a day in the former case.

(For the record, the answer to the f i r s t  question revealed, finally, t h a t
wha t  a  Min i s te r  o f  the Crown had told the public of Queensland through the
pages of The Courier-Mail  in 1989 was untrue. The victim of a pack rape was not
17 years of age, as the  Min i s te r  had cla imed, but 14, and her ident i ty meant
that  what  e lse the Minis ter  had sa id about her in the newspaper was also not
t rue .

The answer to the second question revealed that, despite the passage of 18
months, the S ta te  government had not yet responded to a request for
information on this issue from the Governor.)

In relation to the issue of accountabil i ty, prior to 1995 Questions on Notice
had to be answered within 24 hours. Tha t  period was extended by the then
Labor government to 28 days – in the interests of good government, the Speaker
of the day told the paper I edited at the t ime. 27

If there were another Chamber where such impor tan t  questions could be
raised, i t  wouldn’t  matter quite so much.

Sitting days: Between 1970 and 1981 (in the dark days of Premier Johannes
Bjelke-Petersen, when all manner of commentators and academics complained of
a lack of government accountability and a lack of democracy in Queensland), the
Parl iament sat for 50 days or more each year – some years more than 60, some
more than 70. 28 This  year i t  wi l l  s i t  for  44.  ( In days long gone it s a t  fo r  many
more. During the years of the seventh Parl iament, the Assembly managed a total
of 339 days and the Council, 198).29

The committee system: The par l iamentary commit tee system, which F i tzgera ld
said had to be invigorated,  i s  of ten touted as a Lower House subst i tu te for an
Upper House. It is not.

Former Nationals leader Rob Borbidge said in  1995:

“The commit tee system is a farce and accountabi l i ty is  a myth … a House
of Review would be a good check on Parliament”. 30

Now let me move forward ten years to January 1, 2005. Stephen Wardil l ,  writ ing
about the par l iamentary commit tees in The Courier-Mail , sa id in  par t :

“… despi te thei r  supposed s ta tus as pi l lars  of  the Queensland democracy,
s ince this State has no upper house, what did they achieve? Did any make
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sweeping reform recommendations that eventually wil l  make Queensland a
better place? Or did a t  least one group have a controversial proposal
adopted because i t convinced the Government i t  was the right thing to do?
Of course not …”.

Wardill concluded:
“Unt i l  the commit tee sys tem is  reformed and given more teeth, the ‘open
and accountable’ mantra this Government likes to tout can only be met with
derision”.

The “alternative Upper House”
Mr Beatt ie has claimed Queensland has no need of an Upper House because i t
has the Cr iminal  Just ice Commission or, now, the Crime and Misconduct
Commission.

At the outset one can but point out the obvious, namely that such a body is
not  a  subs t i tu te  for  an Upper  House. I t  does not provide an opportunity for
debate; i t does not provide a condui t  for  communi ty react ion to issues of the
day; it has no say in what a government decides or does not decide to do; it does
not ask quest ions ,  in i t ia te Mat ters  of  Publ ic  Importance or Grievance Debates;
and it does not do a host of other things.

But s ince the Premier thinks the CJC (and presumably the CMC) provides
such an alternative, let us look at how well we have been served by those bodies.

When we wrote to our State MLAs about the rule of law, and a citizen being
charged with a criminal offence while others who did much worse were excused,
we subsequently sought the views of the then Chair of the CMC on these matters.
We also sought the views of the Police Commissioner. We faxed our le t te r s  to
both. Two years la ter the Pol ice Commissioner has yet to respond. But  then,
when you think about it, what could he possibly say? So he says nothing.

Mr Butler, the Chairman of the CMC, however, did respond. He said:
“I refer to your letter in which you request a response . . .  in regard to the
interpretation of section 129 of the Criminal Code.
“I wish to advise that the CMC is not prepared to proffer an opinion on the
interpretat ion of sect ion 129 of the Criminal Code in a vacuum. Whether a
par t icular  complaint  requires the CMC to consider the interpretat ion of a
s t a tu te ,  the CMC wil l  do so insofar  as  i t  is necessary fo r  i t  to fu l f i l  i t s
statutory requirements with respect to the facts of the complaint .
“In the past ,  in order to sat isfy i ts s tatutory obl igat ions, the CJC may have
had an opinion as to the interpretation of section 129 of the Criminal Code.
However, I would expect that any such opinion would have been provided in
the context of a part icular fact  s i tuat ion. I t  may wel l  be that in the future
a di f ferent  fac t  s i tuat ion ar i ses and the CMC wi l l  be required to consider
the application of section 129 in respect of those new facts.
“I hope this helps you understand the CMC’s posit ion in relat ion to t h i s
ma t t e r ” . 31

Well, it didn’t. The law is the law. If the facts fit, you have an offence.
What else did we get from the “a l ternat ive Upper House”? We got,

consistently from the CJC, in the face of R v Rogerson ,32 tha t  a  cour t  ac t ion  had
to be under way before s. 129 of the Criminal Code could be tr iggered – a view
which Kevin Lindeberg and I and others, including Ian (now Mr Justice) Callinan,
QC, Bob Greenwood, QC and A las t a i r  MacAdam, Senior Lecturer in Law a t
Queensland University of Technology, have said all along was simply not so.
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This nonsense view has been provided, supported, or never repudiated by no
less than three Chai rs  of the CJC/CMC, by i t s  one-time Senior Compla ints
Officer, now S ta te  Coroner, and by a former consultant, now a serving
magis t rate .  I t  was never quest ioned, as f a r  a s  we know, by i t s  pa r l i amen ta ry
commit tee, one chai r  of which described the efforts of those exposing the
shredding matter as “a looney tune conspiracy”. 33

The “al ternat ive Upper House” also got the fac ts  of the shredding case
wrong and misled i ts  par l iamentary commit tee. 34

A tape in the safekeeping of the “a l ternat ive Upper House” mysteriously
erased itself – a 2500 to 1 eventuality according to one expert.35 I  have heard the
tape and can say, a f te r  long years working in radio,  t h a t  i t  was erased by
human hands.

The “al ternat ive Upper House” rewrote the wording of the law (Regulat ion
65 of the Public Service Management and Employment Act) and were then able to
interpret that regulat ion to get i t  to say what i t  did not say. 36

The “al ternat ive Upper House” sa id the shredding ma t t e r  had been
investigated to “the nth degree”, 37 when it had never been investigated at all.

The “al ternat ive Upper House” objected strenuously that the set t ing up of
an invest igat ion into the paper t r a i l  involved in the shredding ma t t e r  ( the
Morr i s/Howard Inquiry) was a “waste of resources”. 38 Given t h a t  the two
bar r i s te r s  involved found what  the  “a l te rna t ive  Upper House” could not f ind,
i.e., prima facie  evidence of serious breaches of the criminal law, it is, perhaps,
l i t t le wonder that the “alternative Upper House” should object so vociferously to
the establ ishment of that inquiry.

Much more could be sa id about the suggestion t h a t  a CJC/CMC is a
substitute for an Upper House, but that may be enough for present purposes.

The “independent” bureaucracy
Throughout the last f i f teen years the entire relevant bureaucracy, in al l  manner
of manifes ta t ions,  has par t ic ipated in the cover ing-up of the c i rcumstances of
the shredding of the Heiner Inquiry papers, including blatantly lying to Kevin
Lindeberg and to me. That is demonstrable. We have the documents.

The lies and cover-up do not just involve public servants in the department
at the centre of this scandal. They extend even into the  admin i s t r a t ion  of our
courts. In simply seeking access to court records I have been l ied to and misled
by court officials. I have the correspondence. When I complained to the Director-
General of the Department of Just ice at the t ime,  he said he didn’t think any
good purpose would be served by pursuing the matter. I happen to disagree.

Access to records has been improperly (read i l legally) denied to us (and at
least one other person) by Freedom of Informat ion officers. As well, ma t e r i a l
that should not have been blanked out on pages has been blanked out, in clear
contravention of the rules. Note t h a t  the improper blanking-out ass is ted in
covering-up the circumstances surrounding the pack-rape of a girl in the custody
of the State !

Every public servant in the Queensland bureaucracy knows where the i r
bread is but tered when i t  comes to anything t h a t  migh t  remotely touch the
Heiner matter .  I t ’s  the culture, the same one Fi tzgerald spoke about in relat ion
to the police brotherhood 39 when he conducted his inquiry. You protect, or you
had better protect, anyone involved in th i s  ma t t e r .  The brotherhood and
sisterhood are alive in Queensland today.



55

The Fi tzgera ld process did not change the bureaucracy. I t s  capaci ty to
indulge in blatant dishonesty and deceit ,  not to mention the disingenuous, ha s
not been, and is not today, diminished by any of the Fi tzgera ld “ reforms”
(despite the existence of the CJC/CMC and, in earl ier days, the Electoral and
Adminis t ra t ive Review Commission). For deta i l s  see the Morr i s  and Howard
report ,40 and The Justice Project. 41

Freedom of Information
Fitzgerald specif ically recommended the introduction of Freedom of Information
legis lat ion. I t  was introduced and s ince  tha t  t ime has  been whi t t led away,  to
the point where it is now derided and scorned as a joke by all.

Former FOI Commissioner Fred Albeitz said in one of his annual reports to
Pa r l i ament :

“My primary concern is that the FOI Act is in danger of dying the death of a
thousand cuts unless the recent trend towards more and more exclusions of
pa r t i cu la r  bodies, or pa r t i cu la r  functions or classes of documents in
respect of particular bodies, is not arrested and, preferably, reversed”. 42

That  was wr i t ten ten years  ago,  jus t  three years  a f te r  the leg is la t ion was
introduced; and i t  has al l  been downhill since then. Have you seen anything in
the news media lately about a successor to the position Mr Albeitz held?

It has now reached the stage where everyone quite openly describes FOI in
Queensland as a joke. For example, Malcolm Cole, reporting for The Courier-Mail
earl ier this year ,  said in part :

“So as they sat around the Cabinet table, the men and women who occupy
offices of great privilege in th i s  s ta te ,  laughed about their secrecy, the i r
lack of accountability. Because they know the murky and confusing world of
freedom of information will not change votes they can afford to laugh.
“Because the power of this government is vir tual ly unl imited, and because
it has no fear of losing office any time soon, the people in charge can make
jokes about their contempt for basic democratic principles.
“In a previous era the same sentiment would have been expressed as :
‘Accountability?  Don’t you worry about  that! ’ ”. 43

At the same time I have to acknowledge that, while FOI has been slow and
sometimes improperly handled by those responsible (to the point where material
that legally should have been released was withheld), we did get access to some
documents that have advanced the batt le against the Heiner affair cover-up.

Other matters
There are other ingredients in a  v ibrant  democracy that  have been missing in
act ion throughout the course of th i s  ma t t e r .  The deliberations of an Upper
House, if we had had one, might, just might, have given some of those concerned
some courage.

The professional bodies and the academy: With some exceptions, the
performance of the professional bodies, the legal community and those involved
in relevant discipl ines in our inst i tut ions, in the face of th i s  b la tan t  abuse of
power, has been disgraceful. I  par t i cu la r ly  exclude A l a s t a i r  MacAdam of QUT
and David Field of Bond University.

And I would suggest, if the boot were on the other foot, if it were Johannes
Bjelke-Petersen who had been in charge during the travesties of the last 15 years,



56

the people referred to above would have been howling in the streets. But we get
silence, thunderous silence.

Las t  year The Independent Monthly  canvassed the views of some of the
professional bodies and academics involved in relat ion to the unfor tunate
ci t izen who had to face the music that others had escaped. What we were told
is a very sad tale. The story said in part:

“The Queensland legal fraternity has declined to comment on the double
standards involved in a case to come before the  Di s t r i c t  Court in March .
Last month an internat ional authori ty on archives pract ice, Professor Terry
Cook told The Independent Monthly  the case exposed ‘the two-faced
hypocrisy’ of Queensland authorit ies. This was because a cit izen was facing
trial for destroying records that could reasonably have been expected to be
used as evidence in court proceedings, but pol i t ic ians and senior public
servants who did the same thing (in connection with the destruction of the
Heiner Inquiry documents) were officially excused. When T I M  invited
numerous legal and civi l  l ibert ies bodies to respond to the si tuation facing
the citizen, all declined to comment”. 44

The watchdog media: Despite the revelat ions of numerous rapes, death threats ,
l ies, cheating and deceit , and even connections to shotgun deaths in the streets,
a House of Representatives Inquiry into the ma t t e r ,  the Morr i s  and Howard
report, the Governor being required to wa i t  18 months for a reply from the
government, the DPP re ject ing the stance of her predecessor and the CJC, the
s tory has either never, or a lmost  never, been covered by ABC News, the 7.30
Repor t ,  Statel ine,  AM , P M  or The World Today .  I t  did make Austral ian Story ,
and the Conversation Hour  on ABC Radio (but note tha t  you cannot access a
transcript of that interview, unl ike others conducted for that program).

The Courier-Mail  (which has twice cr i t ic ised my coverage of th i s  s tory in
i t s  fea tu re  pages in recent years) covered the Bap t i s t  pastor ’s  t r i a l  and i t s
outcome, but has never made any connection between what happened to him and
what happened (more precisely, did not happen) to those who destroyed the
Heiner documents. The failure of the media generally to apply normal standards
in relat ion to th i s  case is a  ma t t e r  o f  serious concern. I t  is the exact same
circumstance that existed in the days when Bjelke-Petersen “fed the chooks”.

The Courier-Mail  can do i ts  own thing.  That is  the  r ea l i t y  w i th  a  p r i va t e
commercial enterprise. But the problem with the ABC is serious. The ABC is not
funded by the Queensland taxpayer; i t is funded by the Australian taxpayer, and
i ts fa i lure in this matter ought to be invest igated.

Conclusion
Queensland today is as feeble a democracy as it ever was. The extent to which an
Upper House would fix it, would depend on how i t  was elected, the qua l i ty  o f
those elected, and the role it was given or allowed. It could not make things any
worse.  I t  would almost cer ta inly make things bet ter .  But will i t  be allowed to
happen?

In the meantime, we go on lapping up our Fourex and our sunshine and not
giving a damn. Good old Queensland.
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