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Chapter Five
The Governor-General is our Head of State

Sir David Smith, KCVO, AO

“Const i tu t ional  re form is  a  se r ious  ma t te r .  Unlike ordinary law reform whose
effects are confined to specif ic areas and which may be modif ied or repealed if
i t  turns out to have been i l l -advised, const i tut ional reform impac t s  upon the
entire system of law and government and is virtually irreversible. It follows that
we have an obligation not only to ourselves but to our descendants to consider
any proposals to change the Const i tut ion of the Commonwealth or a S t a t e
rat ionally, del iberately and with a complete understanding of the nature of that
which is being changed and of what the consequences of the change will be”. 1

The republ icans are at  i t  again, despi te the  h id ing  tha t  they received in
1999, and despite the fact that the latest poll ing shows support for the republic
has declined since 2001. A cross-party republican forum has been established in
the Commonwealth Parl iament, and The Australian  newspaper has taken up the
cause again, so the task is before us once more.

And what  i s  i t  tha t  these pol i t i c ians  and The Australian  want  to  fo i s t  on
us?  They want us to become a republic, but they don’ t  yet  know what sor t  of
republic. In fac t  there is no such thing as “a republic”. The United Nat ions
recognises 191 independent countries in the world, and more than half of them –
104 by my count – are republics. Most of these republics are different from each
other, and none of them offers a better system of government than the one we
have enjoyed on this continent for more than 150 years, and as a nation for more
than a century. As former Chief Just ice of the High Court ,  S i r  Harry Gibbs, has
reminded us, most of the world’s monarchies are free and democrat ic societ ies,
and most of the world’s republics are not. So when we speak of a republic, we
need to know what sort of republic. Just remember that both Mary Robinson and
Saddam Hussein were republican Presidents.

When the republicans came to the 1998 Constitutional Convention they had
ten different republican models on the table. By the end of the f i rs t  week they
had reduced the number to four, and by the end of the second week they had
their preferred model – the one which the Australian people threw out neck and
crop at the 1999 referendum.

After the referendum, the Aus t ra l i an Republican Movement produced s i x
republican models for consideration, and by las t  year they had reduced the
number to five. At th i s  ra te  they should have thei r  one preferred model in
s ixteen years ’  t ime. In the meant ime they support the proposal put forward by
Mark L a t h am when he was Opposition Leader, and now supported by h i s
successor, Kim Beazley, and by The Australian ,  that  a plebisc i te be held to ask
the Australian people whether they want a republic.

This plebiscite proposal is blatant ly dishonest. I t  would simply ask us
whether we want a republ ic ,  but i t  would not te l l  us what kind of republic we
would get .  I t  would violate the provis ions of our Const i tut ion, that require the
Aus t ra l ian people to be given the full deta i l s  of any proposal to a l ter  the
Constitution before we are asked to vote on it, and not afterwards.

I t  has been my exper ience that  the republ ican campaign is led by people
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who are ignorant of, or deliberately misrepresent, the provisions of our present
Const i tut ion, and the ef fect  of the const i tut ional changes tha t  they  seek. They
have done this by putting forward two reasons for our becoming a republic, both
of which are simply not true.

Thei r  f i r s t  a rgument i s  tha t  Aust ra l ia  must  become a republ ic  in order  to
become independent. But Australia has long been a fully independent nat ion. In
1985 the Hawke Government established a Const i tu t ional  Commission and
charged i t  wi th carrying out a fundamental  review of the Aus t ra l i an
Const i tut ion. Three of the Commission’s members were dis t inguished
const i tut ional  lawyers – S i r  Maur ice Byers, former Common-wealth Sol ici tor-
General and chairman of the Commission; Professor Enid Campbell , Professor of
Law at Monash Universi ty; and Professor Lesl ie Zines, former Professor of Law
a t  the Aus t ra l ian Nat ional University. The other two members were former
heads of government – the Hon S i r  Ruper t  Hamer, former Liberal Premier of
Vic tor ia ,  and the Hon E G Whit lam, former Labor Pr ime Minis ter  of  Aus t r a l i a .
The Commission was ass is ted by an Advisory Commit tee on Executive
Government under the cha i rmanship of former Governor-General, S i r  Zelman
Cowen.

One of the Commission’s te rms of reference required i t  to report on the
revision of our Const i tut ion to “adequately reflect Aus t ra l ia ’ s  s t a t u s  as an
independent nation”. In i t s  f inal report, presented in 1988, the Commission
traced the h is tor ica l  development of our const i tut ional  and legislat ive
independence, and concluded:

“It is clear from these events, and recognition by the world community, that
a t  some time between 1926 and the end of World War II Aus t ra l i a  had
achieved full independence as a sovereign s tate of the world. The B r i t i s h
Government ceased to have any responsibil i ty in relation to matters coming
within the area of responsibil i ty of the Federal Government and
Par l iament .  . . .  The development of Austra l ian nat ionhood did not require
any change to the Austral ian Consti tut ion”. 2

That report, i t seems to me, effectively disposed of one of the proposit ions
used by republicans when they t ry  to  argue t h a t  Au s t r a l i a  needs to become a
republic in order to become independent.

The second argument upon which the case for a republic is based is t h a t
the Queen, as well as being our Monarch, is also our Head of State, and that an
Austral ian republic would give us an Austral ian Head of State. This proposit ion
is a lso untrue.  Fur thermore,  i t  i s  based on the equal ly untrue proposi t ion that
the Governor-General is nothing more than the Queen’s representative, and has no
independent constitutional role.

The fact is that the Austral ian Consti tution gives the Governor-General two
separate and dist inct roles – one as the Queen’s representat ive and another a s
the holder of an independent office. And this too was confirmed by the Hawke
Government’s Constitutional Commission in its 1988 report:

“The Queen does not intervene in the exercise by the Governor-General of
powers vested in h im by the Const i tut ion and does not Herself exercise
those powers. ... Although the Governor-General is the Queen’s
representative in Australia, the Governor-General is in no sense a delegate of
the Queen. The independence of the office is highl ighted by changes which
have been made in recent years to the Royal instruments relating to it”. 3

I shall return to those recent changes later in this paper.



80

The Queen plays an impor t an t  role under our system of government a s
Queen of Austral ia, 4 as does the Governor-General as the Queen’s representat ive
and as the embodiment of  the Crown in Austra l ia .  These separate and dis t inct
roles are carr ied out wi thout  det r iment to our sovereignty as a nation, and
wi thout  det r iment to our independence. To argue t h a t  the Queen is not
Austral ia ’s Head of State does not in any way diminish the role that the Queen
has in our Const i tut ion and under our system of government as the Monarch. I t
is simply the case that she does not have, and therefore does not exercise, Head
of State powers and functions.

The Aust ra l ian Const i tu t ion does not  conta in the words “Head of S t a t e ” ,
nor was the term discussed during the const i tut ional debates which resul ted in
the draf t ing of the Const i tut ion and i ts subsequent approval by the  Aus t r a l i an
people. In the absence of a specific provision in the Const i tut ion, an
examinat ion of  j u s t  who ac tua l ly  per forms the dut ies  of Head of S ta te  is a
useful start ing point in determining who occupies that Office.

These dut ies are performed by the Governor-General, and by the Governor-
General only. The Sovereign’s only cons t i tu t iona l  duty i s  to approve the Pr ime
Minister’s recommendation of the person to be appointed Governor-General, or to
approve the Pr ime Minis ter ’s  recommendat ion to terminate the appointment of
a Governor-General. The Governor-General is the Queen’s representa t ive ,  for  tha t
is how he is described in s. 2 of the Const i tut ion, and t h a t  enables h im to
exercise the Royal prerogatives of the Crown in Aus t ra l i a .  However, when he
carr ies out his const i tut ional  dut ies to exercise the executive power of the
Commonwealth under Chapter II of the Consti tut ion – the Chapter headed “The
Executive Government” – and in par t i cu la r  under  s. 61 of the Const i tu t ion,  he
does so in his own right, and not as a delegate or surrogate of the Queen.

Const i tu t ional  scholars ,  in thei r  tex t  books and in other wri t ings,  have
referred to the Governor-General as Head of State, albeit on occasions prefixed by
an adjective such as “consti tut ional” or “ de facto” . 5

Prime Min is te r  Gough Whi t lam considered Governors-General S i r  Pau l
Hasluck and S i r  John Kerr  to be Aus t ra l ia ’ s  Head of  S ta te ,  and ensured t h a t
when Sir John travelled overseas in 1975 he did so as Head of S ta te ,  and was
acknowledged as such by host countries.6

The media have referred to the Governor-General as Head of S ta te  for
a lmost  30 years ; 7 so much so tha t  The Australian’s Edi tor-at -Large,  Paul Kel ly ,
was able to write two years ago:

“Have Australians decided not by formal referendum but by informal debate
that the governor-general is our head of state? . . .  Take the media eruption
of calling the governor-general head of s ta te ,  pursued in the papers, the
ABC and commercial  media. Simon Crean [ then Leader of the Opposi t ion]
now refers to the office as the head of state”. 8

In recent years, scholarly commentators such as R ichard McGarvie,
formerly Governor of Victoria and a Judge of the Supreme Court of Victoria,9 and
Professor George Winterton, formerly Professor of Law at the University of New
South Wales and now Professor of Const i tu t ional  Law a t  the University of
Sydney,10 joined the media in referring to the Governor-General as Head of State.
And we have seen official Commonwealth Government publ icat ions,  such as the
Commonwealth Government Directory , now published as A Guide to  the
Australian Government , refer to the Governor-General as Head of State.
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But all th i s  is only anecdotal evidence; of much more significance in
determining this important quest ion is the legal evidence for the view that the
Governor-General is our Head of State.

During 1900 Queen Victor ia s igned a number of const i tut ional  documents
relat ing to the future Commonwealth of Aus t ra l i a ,  including Let ters Pa ten t
const i tut ing the Off ice of Governor-General, and Instruct ions to the Governor-
General on the manner in which he was to perform certain of his consti tut ional
dut ies .11

Two dis t inguished Austra l ian const i tut ional scholars ,  A Ingl is  Clark, 12 who
had worked with Sir  Samuel Gri f f i th on his draf ts of the Const i tut ion, and who
later became Senior Judge of the Supreme Court of Tasmania ,  and W Harr i son
( la ter  S i r  Harr ison) Moore, 13 who had worked on the f i r s t  d r a f t  of the
Consti tut ion that went to the 1897 Adelaide Convention, and who was Professor
of Law a t  the University of Melbourne, expressed the view t h a t  the Le t te rs
Patent and the Royal Instructions were superfluous, or even of doubtful legality.
They did so on the grounds that the Governor-General’s posi t ion and au tho r i t y
stemmed from the Aus t ra l ian Const i tut ion, and t h a t  not even the Sovereign
could purport to re-create the Office or direct the incumbent in the performance
of his const i tut ional dut ies .14

Unfortunately, B r i t i sh  Min is ters  advising Queen Vic tor ia  fai led to
appreciate the unique features of the Aus t ra l ian Cons t i tu t ion ,  and Aus t ra l i an
Minis ters  fai led to appreciate the s igni f icance of the Let ters Patent  and the
Instruct ions which Queen Vic tor ia  had issued to the Governor-General. Thus,
between 1902 and 1920, King Edward VII and King George V were to issue further
Instruct ions on the advice of Bri t ish Ministers ,  and in 1958 Queen El izabeth II
amended the Let ters Patent  and gave fur ther  Instruct ions to the Governor-
General on the advice of Australian Ministers.

In 1916,  dur ing a Canadian case before the Privy Council, Lord Haldane,
Lord Chancel lor of Great Bri tain and President of the Judicial Committee of the
Privy Council, commented on the absence, from the Bri t i sh North America Act , of
any provision corresponding to s. 61 of the Commonwealth of Austral ia
Consti tution Act. 15

In 1922, during the hear ing of an Austra l ian case – an appl icat ion by the
State Governments for special leave to appeal to the Privy Council from the High
Court’s decision in the Engineers’ Case 16 – Lord Haldane had occasion to make a
similar observation when he asked, with reference to s. 61:

“Does i t  not put the Sovereign in the posit ion of having parted, so f a r  a s
the a f f a i r s  of the Commonwealth are concerned, wi th every shadow of
act ive intervent ion in their af fa irs and handing them over,  unl ike the case
of Canada, to the Governor-General?”.17

Clearly Lord Haldane shared the view of our consti tutional arrangements in
respect of the Governor-General’s powers which had been expressed earl ier by
Clark and Moore.

The views of Clark and Moore about the Governor-General’s status under the
Constitution, and the observations by Lord Haldane about s. 61, highlight one of
the saddes t  aspects of the republican debate over the pas t  decade or more.
While much of the debate has concentrated on specific provisions in the
Const i tut ion,  a major tact ic has been to t ry and denigrate the ent i re document
in general .  But our Founding Fathers craf ted and draf ted a bet ter  Const i tut ion
than they have been credited with.
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Although they were producing a Const i tut ion for a Dominion that was not
yet ful ly independent, they were also draft ing a Const i tut ion that would enable
Australia to become a fully independent sovereign nation of the wor ld ,  wi thout
one word of the Constitution needing to be altered. In par t i cu la r ,  they gave to
the Governor-General an additional independent constitutional position not given
to any other Governor or Governor-General anywhere else in the  B r i t i sh  Empire .
Sadly, i t  took Austral ian Governments eighty-four years to real ise that fact ,  and
I shal l  come back to the act ion taken by Prime Minister Bob Hawke in 1984 to
resolve this issue.

The 1926 Imper ia l  Conference of the Empire’s Pr ime Minis ters  declared
that the Governor-General of a Dominion would no longer be the representative of
His Majesty ’s Government in Bri ta in, and t h a t  i t  was no longer in accordance
wi th a Governor-General’s const i tut ional  posit ion for h im to remain as the
formal channel of communication between the two Governments. The Conference
further resolved that, henceforth, a Governor-General would s tand in the  same
const i tu t ional  re la t ionship wi th his  Dominion Government, and hold the same
posi t ion in re la t ion to the adminis t ra t ion of publ ic af fa i rs  in the Dominion, as
d id the King wi th the Br i t i sh  Government and in relat ion to public a f f a i r s  i n
Great Britain. It was also decided that a Governor-General should be provided by
his Dominion Government with copies of all important documents and should be
kept as fully informed of Cabinet business and public affairs in the Dominion as
was the King in Great Bri tain. 18

The 1926 Imperial Conference also made another decision which is of direct
relevance to the contemporary debate in Aus t ra l i a .  The Pr ime Min i s te r s
recognised that the Sovereign would be unable to pay S ta te  v is i t s  on behalf of
any Commonwealth country other than the United Kingdom, and i t  was agreed
that Governors-General of the various realms would pay and receive State visi ts
in respect of the i r  own countries. Buckingham Palace made i t  clear t h a t  i t
expected t h a t  Governors-General would be t rea ted as the heads of the i r
respective countries, and would be received by host countries with all the marks
of respect  due to a v is i t ing Head of S ta te .  Canada exerc ised this  r i gh t  a lmos t
immediate ly and i t s  Governors-General began vis i t ing other countries the
fol lowing year,  1927, but Austral ia waited unt i l  1971, 44 years af ter Canada, to
follow suit.19

The 1930 Imper ia l  Conference resolved t ha t ,  in appointing a Governor-
General, the King should in future ac t  on the advice of his Min is ters  in the
Dominion concerned, and not on the advice of B r i t i sh  Min is ters  as previously
had been the case. I t  was also resolved that the making of a formal submission
should be preceded by in formal  consul ta t ion wi th the King,  to allow him the
opportunity to express his views on the nomination. 20

In 1953, in the course of preparing for the 1954 Royal v i s i t  to  Aus t r a l i a ,
Prime Minister Robert Menzies wanted to involve the Queen in some duties of a
const i tut ional  nature, in addi t ion to the inevitable public appearances and
social  occasions. I t  was proposed, in part icular ,  that the Queen should preside
a t  a meeting of the Federal Executive Council and open a session of the
Commonwealth Parl iament.  As this was the f i rs t  vis i t  to Austral ia by a reigning
Monarch, i t  was thought necessary to ensure t h a t  i t  was const i tut ional ly in
order for  her to carry out these functions, and the Commonwealth Sol ici tor-
General, Sir Kenneth Bailey, was asked for a legal opinion. 21
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In the mat ter  of  pres id ing a t  a  meet ing of the Federal Executive Council,
the Solici tor-General advised that i t  would be necessary to arrange the business
of the meeting with some care. His view was that such a meeting would not be
able to exercise any of the s t a tu to ry  powers and functions conferred on the
Governor-General in Council by Acts of Par l iament ,  unless Par l i ament  in the
meantime were to pass an Act to empower the Queen in Council to exercise these
functions.

By means of the Royal Powers Act  1953, Par l iament did provide that :
“When the Queen is personally present in Australia, any power under an Act
exercisable by the Governor-General may be exercised by the Queen”.22

The Act  fur ther  provided that the Governor-General could continue to exercise
any of his s t a tu to ry  powers even while the Queen was in Aus t ra l i a ,  and in
practice Governors-General have continued to do so.

Special provision was also made to enable the Queen to open the
Commonwealth Par l iament .  Section 5 of the Const i tut ion provides for the
Governor-General to appoint the t imes for the holding of sessions of the
Par l iament .  In s im i l a r  fashion, the Standing Orders of both Houses of the
Parl iament provide for the Governor-General to do certain things in relat ion to
the Par l iament .  In 1953 both the Senate and the House of Representat ives
amended thei r  S tanding Orders to provide that , when the Queen is present in
Australia, references to the Governor-General should be read as references to the
Queen.23

Thus, al though the Const i tut ion and the Standing Orders of the Parl iament
confer the necessary powers and functions to preside over meetings of the Federal
Executive Council and over the opening of Parliament on the Governor-General in
his own right, and on him alone, the Queen is able to perform these functions of
the Governor-General when she is in Aus t ra l i a ,  but only because Pa r l i amen t
legislated on the one hand, and amended its own Standing Orders on the other,
to enable references to the Governor-General to be read as references to the Queen.

However, nothing could be done, except by way of a cons t i tu t iona l
amendment under s. 128 of the Constitution, to delegate the Governor-General ’s
const i tut ional powers to the Sovereign, and they remain exclusively wi th the
Governor-General. As Sir Kenneth Bailey put it:

“The Constitution expressly vests in the Governor-General the power or duty
to perform a number of the Crown’s functions in the Legis la ture and the
Executive Government of the Commonwealth. In this regard, the Austral ian
Const i tu t ion is  a great  deal  more speci f ic  and deta i led than is  the ear l ier
Const i tut ion of Canada”. 24

The 1953 opinion by the Commonwealth Solicitor-General confirmed t h a t
the Governor-General is not the Queen’s delegate in the exercise of h i s
const i tut ional  powers and functions, and explains why the Queen has never
exercised any of these const i tut ional  powers and functions, even when in
Aus t r a l i a .

In 1975 the Commonwealth Sol ici tor-General ,  Mr ( later Sir) Maurice Byers,
gave Prime Minister Gough Whit lam a legal opinion in which he (the Sol ici tor-
General) concluded t h a t  the Royal Instruct ions to the Governor-General were
opposed to the words of the Const i tut ion; t h a t  the Executive power of the
Commonwealth exercisable by the Governor-General under Chapter II of the
Const i tut ion may not lawful ly be the subject  of  Ins t ruct ions;  and that  th is  had
been the case since 1901.25
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The Solicitor-General ’s f irst conclusion was that, as the Office of Governor-
General was created by the Constitution, and as the Constitution also prescribed
the nature and functions of the Office, Queen Victor ia ’s  Let ters Patent ,  a s
amended from time to time, “were in many, if not most, respects unnecessary”.

The Solicitor-General next referred to the Royal Instruct ions to the
Governor-General that had been issued in 1900 and subsequently amended from
t ime to t ime,  and he concluded t h a t  they were not only anachronis t ic and
unnecessary, but that they were also opposed to the words of the Cons t i tu t ion
and therefore unlawful. Sir Maurice Byers went on to advise, in part icular, that:

“The Executive power of the Commonwealth exercisable by the Governor-
General under Chapter II of the Const i tut ion may not lawfully be the
subject of Instructions”.
The Solici tor-General ’s Opinion also dealt specif ical ly with the widely-held

but incorrect view that the Governor-General, because of the descr ipt ion of the
Office as “the Queen’s representative”, could therefore ac t  only as her
representative, and he went on to refer, with approval, to the views expressed in
the Privy Council by Viscount Haldane in 1916 and 1922 in relation to s. 61 of the
Aus t ra l ian Const i tut ion. He concluded his Opinion with:  “I think no place
remains for Instructions to the Governor-General”.

As the 1953 and 1975 Opinions of the Commonwealth’s Solici tors-General,
and the 1988 Report of the Constitutional Commission, make clear, the reference
in the Aus t ra l ian Const i tut ion to the Governor-General as the Queen’s
representative is descriptive only, and does not define or l imi t  h i s  ro le  as the
holder of independent executive power in his own right as Governor-General.

The d i smissa l  of the Whi t lam Government on 11 November, 1975, two
months after the Prime Minister had received the Byers Opinion, was to provide
further evidence in support of al l the legal opinions which had been given over
the previous seventy-five years. Writing after the event, Governor-General Sir John
Kerr, a former Chief Justice of New South Wales, said:

“I did not tell the Queen in advance that I intended to exercise these powers
on 11 November. I did not ask her approval. The decisions I took were
wi thout  the Queen’s advance knowledge. The reason for th i s  was t h a t  I
believed, if dismissal action were to be taken, that it could be taken only by
me and that i t must be done on my sole responsibil i ty. My view was that to
inform Her Majesty in advance of what I intended to do, and when, would
be to r isk involving her in an Austra l ian pol i t ica l  and const i tut ional cr is is
in re la t ion to which she had no legal  powers ;  and I  must  not take such a
r i sk” . 26

After the Governor-General had wi thdrawn the Pr ime Min is te r ’ s
Commission, the Speaker of the House of Representatives wrote to the Queen to
ask her to restore Whi t lam to office as Pr ime Minis ter .  In the reply f rom
Buckingham Palace, Mr Speaker was told:

“As we understand the  s i tua t ion  here ,  the Aus t ra l ian Cons t i tu t ion f i rmly
places the prerogative powers of the Crown in the hands of the Governor-
General as the representat ive of the Queen of Aus t ra l i a .  The only person
competent to commission an Aus t ra l ian Pr ime Min is te r  is the Governor-
General, and the Queen has no pa r t  in  the decisions which the Governor-
General mus t  t ake  in  accordance with the Const i tut ion. Her Majes ty ,  a s
Queen of Austral ia ,  is watching events in Canberra with close interest and
at tent ion,  but i t  would not be proper for her to intervene in person in
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matters which are so clearly placed within the jurisdiction of the Governor-
General by the Constitution Act”. 27

As the defining Head of State power is the power to appoint and remove
the Prime Minister ,  that reply confirmed, i f  confirmat ion were needed, that the
Governor-General is indeed Austra l ia ’s  Head of S ta te .  Even so, it took another
nine years before the ma t t e r  of Queen Victor ia ’s  Let ters Patent  and Royal
Instructions, as amended, was finally resolved.

On 21 August, 1984, on the advice of Prime Minister Bob Hawke, the Queen
revoked Queen Victor ia ’s  Let ters Patent  relat ing to the Office of Governor-
General, all amending Letters Patent, and all Royal Instructions to the Governor-
General, and issued new Let ters Patent  which, in the words of the Pr ime
Minister ,  would:

“….. achieve the object ive of modernising the administrat ive arrangements
of the Office of Governor-General and, a t  the same t ime,  clari fy His
Excellency’s posit ion under the Constitution. The new Letters Patent do not
in any way affect the posi t ion of Her Ma jes ty  as Queen of Aus t ra l i a  or
diminish in any way the constitutional powers of the Governor-General”. 28

On the contrary, the new Let ters Patent  strengthened the cons t i tu t iona l
position of the Governor-General by not  purpor t ing to create the Off ice, as the
original Let ters Patent  had done, and by acknowledging the creation of the
Off ice by the Austral ian Const i tut ion. At long last ,  the Royal Instruct ions t h a t
should never have been issued in the f i r s t  place were revoked. No new
Instructions were issued and none is now in existence. The 1901 views of Clarke
and Moore f inally were vindicated, and the Governor-General was acknowledged
to be what  in  fac t  he had always been, namely, the holder of an independent
Off ice created by the Austra l ian Const i tut ion and not subject  to Royal, or any
other,  instruct ions. 29

The legal evidence for the view t h a t  the Governor-General is Aus t ra l i a ’ s
Head of State which I have just  put before you is not new. I  f i rs t  put i t  on the
public record in 1995 in a public lecture I gave in Parliament House, Canberra, in
the Austral ian Senate ’s Occasional Lecture Series . 30 I  sa id  i t  aga in  in 1997 in a
paper I gave a t  a conference held a t  the Aus t ra l ian Nat ional University,
Canberra, by th i s  Society.31 I t  was the subject of a number of my newspaper
ar t ic les and let ters to the editor during the 1998-1999 campaign on the
const i tut ional  referendum. And las t  year i t  was the subject of one of my
submissions to the Senate’s Legal and Const i tu t ional  References Commit tee
dur ing i t s  Inquiry into an Australian republic , 32 and is  the subjec t  of  a booklet
published late last year by Austral ians for Const i tut ional Monarchy. 33

As was to be expected, many republicans have expressed their disagreement
with my views about the Governor-General. Dur ing the campaign for the 1999
const i tut ional referendum, two of my strongest cr i t i cs  were former Governor-
General S i r  Zelman Cowen, and former Chief Just ice of the High Court of
Australia, Sir Anthony Mason. Yet Sir Zelman described the Governor-General as
the Head of State in an interview he gave in 1977, while he was Governor-General
designate, 34 and he did so again in a ma jo r  lecture he gave in 1995, a lmos t
thirteen years after leaving office as Governor-General.35

As for Sir Anthony Mason, he tr ied to r idicule my claim that the Governor-
General is our Head of State in the course of a lecture he gave to the Law School
at the Austra l ian Nat ional Univers i ty in 1998, 36 but the arguments he used were
total ly wrong. In seeking to demean and diminish the Governor-General’s role
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under the Const i tu t ion,  Sir Anthony claimed tha t ,  when the Queen arr ived in
Australia, the Governor-General ceased to function and the Queen took over h i s
duties. This is not true, for i t  has never happened. In support of this f ict ion Sir
Anthony claimed to have discovered a “robust” const i tut ional  convention t h a t
prevented the Governor-General from appearing in public with the Queen. This
also is not t rue, for they have appeared together  a t  public functions on many
occasions. This former Chief Just ice of the High Court discovered a
const i tut ional convention that does not exist ,  and based his so-called discovery
on precedents that have never occurred.37

Si r  Anthony should have known t h a t  there is no such cons t i tu t iona l
convention, robust or otherwise. Not only is there a paint ing hanging in
Par l i ament  House, Canberra, showing the Queen and the Governor-General
together at the opening of that bui lding in 1988, but the then Chief Just ice, Sir
Anthony Mason, was present as an honoured guest and was seated in the very
front row!

The fact is that ,  over the past ten years,  not one republican const i tut ional
lawyer or academic has sought to rebut the evidence which I have documented.
This obviously worried the Senate’s Legal and Const i tu t ional  References
Commit tee as i t  conducted i t s  f inal public hearing on the republic. In
desperation, one of the Senators asked a republican witness from the University
of Canberra, Dr Bede Har r i s ,  i f  he could prepare a response to my 29-page
submission. He produced a one-page response in which he concluded t h a t  the
term “Head of  S ta te”  i s  not  used in the Const i tu t ion;  that  i t  i s  a pol i t ica l  term
tha t  means whatever  the user  wants  i t  to  mean;  and tha t  i t  i s  a  te rm wi thout
any consti tut ional signif icance! 38

In saying th i s  Dr Har r i s  was echoing an earl ier s ta tement  by Professor
George Winter ton that “debate over the ident i ty of Austral ia ’s  Head of State i s
an arid and ult imately irrelevant batt le over nomenclature”. 39

If only Professor Winterton and Dr Harris had offered up these confessions
years ago, they and their colleagues would not have spent more than a decade of
wasted effort making the Head of S ta te  issue the central plank in the i r
republ ican plat form. Professor Winterton’s remarks in par t i cu la r  t e l l  us  wha t
has long been apparent ,  namely, tha t  the republ icans have no response to the
evidence that the Governor-General is our Head of S ta te ,  and t h a t  they have
finally realised that this has punched a big hole in their case for a republic. And
we must continue to punch away at their case for a republic, for no republic, of
whatever kind, is any subs t i tu te  for  the sys tem of  government which we have
now. And no republic will give us our independence from Br i t a in ,  or an
Australian Head of State, for we already have both.

As Sir Guy Green put it in his 1999 Menzies Oration:
“Const i tut ional reform is a ser ious matter .  . . .  [ I ] f  i t  turns out to have been
i l l -advised [ i t ]  impacts upon the ent i re system of law and government and
is virtually irreversible”.
The dra f t ing and approving of our present Const i tu t ion was a noble and

unit ing enterprise in which all Aus t ra l ians became involved. Today, the
republ ican campaign to al ter that Const i tut ion and to give us a vast ly di f ferent
system of government is mean-spir i ted and divisive, and is founded on
misrepresentation and falsehood. It must not succeed.
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