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Chapter Seven
Native Title Today

Dr John Forbes

“Native tit le” is an inalienable, communal form of property effectively controlled
by an oligarchy, or by an Aboriginal body similarly controlled. Broadly speaking
i t  includes t r u s t  lands granted by S ta te  or federal governments, property
purchased by means of the Land Acquis i t ion Fund, and Mabo -style t i t les .  Not
many of the Mabo variety have actual ly been established, but lands- r ights
enthusiasts usual ly prefer to concentrate on them, as i f  other ,  bet ter and more
extensive Aboriginal tenures did not exist .  However, let us concentrate here on
the fortunes of Mabo t i t le .  As always, an understanding of the present demands
a review of the past.

In the beginning
The campaign for Mabo t i t le  – or Brennan-Deane t i t le ,  to give credi t  where
credi t  is due – began eleven years a f te r  a Supreme Court judgment, never
appealed, held that no such thing existed. 1 The l i t igat ion in Eddie Mabo’s name
began in 1982. For some ten years the c la im was shaped, re-shaped and re-
pleaded. One of the many charms of lawyers’ law is t ha t ,  however much the
pleadings are re-jigged before t r i a l ,  the credi t  of the f inal version i s
conventionally unaffected.

The nominal plaint i f fs  were inhabi tants or former inhabi tants of an is land
in Torres Strai t .  Their case began as a claim for individual r ights,  but,  by grace
of the High Court ,  i t  ended – so far as ma t t e r s  now – in a vague formula for
communal titles for Aborigines, who were never parties to the action.

The High Court rarely conducts trials nowadays, so someone else had to be
appointed to hear,  organise and assess the evidence. Counsel fo r  the  p la in t i f f s
wanted it to be the new Federal Court. Ostensibly he preferred its more “flexible”
approach to evidence, but i t  may have been a si lent thought tha t  the re  was  a
better chance of finding an ac t iv i s t ,  or power-seeking judge in t h a t  forum.
However, Chief Justice Gibbs referred the ma t t e r  to the Queensland Supreme
Court . 2 The hearing was assigned to Ma r t i n  Moynihan J, who delivered h i s
report to the High Court on 16  Nov embe r, 19 90. 

Moyn iha n so on re ali se d th at ,   amon g th e Mel ane sia ns,  he  was  de ali ng wit h “a 
ve ry di ff ere nt so cie ty  and  ve ry di ffe re nt re lat  io nshi ps … to wards  l and”  th an th e
ju dge who he a rd th e Abo ri gin es’  cl a i  m in  19 71.  He al so fo und ca use to  be  sc ept ica l, 
no tin g th a t  “E ddie  Mabo  [ was] … qui te  ca pabl e of  t a  il ori ng hi s st ory  to  what eve r
sh ape he  pe rce ive d woul d adv anc e hi s ca use” :

“I  was not impressed with the credi tabi l i ty of Eddie Mabo. I  would not be
inclined to act on his evidence in a matter bearing on his self- interest (and
most  of  his evidence was of th i s  charac ter )  unless i t  was supported by
other creditable evidence … [His] claims … are a curious concoction of fact
and fantasy … designed to advance Mr  Mabo’s cause both in these
proceedings and outside them”.
It  was  no t on ly Edd ie’ s ev ide nce  th a t  ca ll ed fo r  so me  gr ain s of  sa lt: 
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“The evidence as to James Rice’s claims concerning Dauar [Is land] is to my
mind in such an unsat is fac tory s ta te that  I  would not be prepared to a c t
on i t .  I t  seems that the facts are now largely lost  and what we see is  par t
memory, par t  fabr icat ion or perhaps confabulat ion and part  opportunis t ic
reconstruction”.
But  al l th is,  and  much  more , sa nk wit hout  t r  ace  in  th e Maso n Hig h Cou rt .  

Bre nna n J ex pande d th e in qui ry en ormou sly , re coi li ng fr om th e th ought  of 
di s t i  ngu ish ing  Mel ane sia n fr om Abo ri gin a l cu ltu re.  The  Mel ane sia ns,  app aren tl y, 
do no t  agr ee . In  20 02 th ey de cli ne d to  in vi te Mabo’s widow, and surviving
plaintiffs in Townsvil le, to join in the tenth anniversary celebrations of the High
Court’s decision. A spokeswoman for the Tor re s St ra i  t  Dev el opmen t  Cor por a t i  on
ex plai ne d: “T hey ne ed to  make  a  ch oice  be twee n be ing  Abo ri gin es or  Tor re s St ra i  t
Is la nder s”. 3

The  Mel ane sia n pl ain t i f  fs  in  Mabo  ra ise d no  is sue  abo u t l and ri ght s fo r
Abo ri gin es.  The  Is la nder s wer e a  se t t l  ed  agr ic ult ural  pe opl e, no t  no ma dic  l ike  th e
Aus t ra  li an t r  ibe s.  But  ju dic ial  ey es wer e se t  upo n a  pl ace  in  hi sto ry,  al tho ugh in 
fa c t hi sto ry had  al rea dy be en made  – th e Common weal t h and  most  St  ate s had 
al rea dy pas sed  l aws to  re cog nis e Abo ri gin a l l and ri ght s more  ef fi cie ntl y,  wit h
gr eat er ce r t a  int y,  and  at  much  l ess  ex pens e th an Mabo -ty pe l i t ig a t i  on. 4

Thr ee ye ars  af ter  Mabo  the Commonwealth established a Land Acquis i t ion
Fund and devoted almost $1.5 bill ion to it, so as to “f il l in  th e l egal  bl ank  ch eque 
si gne d by  th e Hig h Cou r t  [ when i t   cr eat ed]  … ri ght s th a t  woul d ot her wise  be  l i t t  le 
more  than  ex pres si ons  of  co nsc ien ce” .5 The rea fte r,  in  add i t i  on to , or  in ste ad of 
us ing  th e l and ri ght s Ac ts,  Abo ri gin a l or gani sa t  ion s co uld  pur chas e l and in  th e
no rma l way , wit hout  di sru pt i  ng our  l ong- es tabl is hed l aw of  re a l pr oper ty. 

Just ices Mason and Deane bui l t  their careers as black-let ter lawyers, when
that was st i l l  the recognised path to professional esteem. But the legal fashions
were a-changing, and by 1992 there was more power and fashionable approval to
be found in jud ic ia l  “c rea t iv i ty ” .  Tha t  was  the gospel a t  jud ic ia l  gather ings
overseas, where Canadian judges enthused about their new bil l  of r ights and its
sweeping addit ions to their legis lat ive powers – so much more interest ing than
judic ia l  rout ine of the t radi t ional kind.

In an ext raordinary series of ex t ra - jud ic ia l  s ta tements  a f te r  the Mabo
decree was handed down, Chief Just ice Mason patronis ingly dismissed anyone
daring to suggest t h a t  i t  was an excess, not to say an abuse, of j ud i c i a l
au thor i ty .  Glossing over the difference between jud ic ia l  lawmaking t h a t  i s
necessary and incremental, on one hand, and gra tu i tous ,  sweeping decrees on
issues not before the court, on the other, he delivered a dictum of breathtaking
arrogance:

“In  so me  ci rc umstan ces  go ver nment s . ..  pr efe r  to  l eave  th e de ter mi nat ion  of 
co ntr ove rsi a l que st ion s to  th e co ur t  s ra ther  th an [ to]  . ..  th e pol i t  ic a l pr oce ss. 
Mabo  is  an in ter es tin g ex ample ”. 6

In  ot her , more  ca ndid  wor ds: 
“C ommonwea lt h Par li ament  sh oul d hav e re cog nis ed nat iv e t i  t l e.  I t  di dn’ t ,  so 
we di d”. 

The  pot ent ial  co s t of  th e adv ent ure  to  t a  xpaye rs , so cia l har mony  and  th e nat io nal 
ec ono my  was  no t co nsi der ed.  In  fo rm, Mabo  is  a  ju dic ial  de cis ion ; in  su bst ance , i t  
is  ra dic a l and  poo rl y dr a f t  ed l egi sla tio n. 

In Canadian style, language was adjusted to remould popular opinion. The
most speculat ive claimants instant ly became “tradit ional owners”, and infal l ible
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“elders” and “leaders” were legion. Even the word “Aborigine” was suspected of
poli t ical incorrectness, so the meaning of “ indigenous” was al tered, and l imited
to make it a synonym of “Aboriginal”, to the exclusion of many other people who
acknowledge Austral ia as the land of their birth.

The  pr inc ipal  Mabo  ju dgmen t s wer e he avi ly in fl uen ced by  mode ls  dr awn fr om
ot her  so cie t i  es wit h di ff ere nt so cio -l ega l hi sto rie s,  su ch as  Can ada and  th e Uni te d
St ate s. I t  is  in ter es tin g to  co mp are  th e fo ll owi ng pas sag e in  a  re cen t  Hig h Cou r t
ju dgmen t  abo u t th e immun ity  of  adv oca tes  fr om su i ts  fo r  ne gli ge nce.  In  re spo nse 
to  a pl ea to  fo ll ow Amer ic an pr ece dent s and  a  re cen t  ju dic ial  bac kf lip  in  Eng lan d,
Chi ef  Ju st i  ce  Gl ees on and  Ju st i  ce s Gummow,  Hay ne and  Hey don re tor ted :

“Whe re  a de cis ion  [ ove rse as ]   … is  bas ed upo n th e ju dic ial  pe rce pt i  on of  so cia l
and  ot her  ch ange s sa id to  af fec t  th e admi nis t r a  tio n of  ju s t i  ce  in  [ tha t  
co untr y]  th ere  ca n be  no  au t  omat i  c t r  ans posi t i  on of  th e ar  gumen t s fo und
pe rsua siv e th ere  to  th e Aus t ra  li an ju dic ial  sy ste m”. 7

A ve ry el ast ic  l aw
Mabo i t se l f  d id not es tabl ish any nat ive t i t le on mainland Austra l ia ,  but i t  was
a mysterious char ter  for jud ic ia l  law-making. “Native t i t le ”  could mean
anything from an occasional r ight of entry to something akin to ownership. I t
al l depended on native customs from place to place, as asserted by c l a iman t s ,
thei r  anthropologis ts  and other well-disposed witnesses. According to the long
and various disquis i t ions in Mabo , the decisive cus toms might  be those of a
“c lan  or  gr oup” , a  “p eopl e” , a  “n a t i  ve pe opl e”,  a  “c ommuni ty” , a  “f ami l  y,  ban d or 
t r  ibe ”,  a  “ t  r i  be or  cl an” , a  “ t  r i  be or  ot her  gr oup” , a  “r el eva nt gr oup”  or  an
“i ndi gen ous pe opl e” . Who,  th en,  was  an “i ndi gen ous pe rso n”?  Mabo  st eer ed wel l
cl ear  of  any  de fin i t  ion of  whe re th a t  ca teg ory  be gin s and  en ds. 

Subsequent cases have done li t t le to reduce vague and verbose rhetoric to
reasonably predictable legal rules:

“Nat ive t i t le is  not t reated by the common law as a  un i t a ry  concept. The
heterogeneous laws and customs of Australia’s indigenous people … provide
its content. I t  is a relat ionship between a community of indigenous people
and the land, defined by reference to t h a t  community’s t r ad i t iona l  laws
and customs”. 8 ( I  t rus t  tha t  th i s  i s  c lear . )
The concepts of continuous occupation and retention of traditional customs

are so e las t ic  that  a  t r ia l  judge ’s  fac t - f inding discre t ion i s  v i r tua l ly  unl imi ted.
If a  “ t r ibe” ,  “community” (e tc)  seems to have petered out, continuity can be
discovered by reference to outsiders supposedly “adopted” or “incorporated” into
the original clan. There is scarcely any l im i t  to indulgent findings t h a t  the
adoption of European ways of living signifies a development, not subs tan t i a l
abandonment,  of a pre-1788 l i fes ty le .  Af ter a l l ,  this is  c iv i l  l i t igat ion, and i t  i s
only necessary to reach a plausible conclusion on the “balance of probabili t ies”.
The vaguer the law, the greater the power of the judges in charge of it.

The elast ici ty, not to say sl ipperiness, of Mabo concepts is well  i l lustrated
in the case of De Rose v.  South Australia.  The t r i a l  judge ,  O’Loughlin J, fo und
th a t  no  re le vant  co nne cti on to  l and oc cupi ed by  a  ca t t l  e st a t i  on su rvi ved , as  most 
of  the  cl a i  ma nts  had  ne ver  bo ther ed to  vi si t th e l and in  que st ion :

“Many of the Aboriginal witnesses have claimed t h a t  they have reta ined
some af f in i ty  wi th the land. However, the i r  act ions belie the i r  words.
Occasional hunting of kangaroos … stands out in isolat ion. No other
physical or spir i tual act ivi ty has taken place in the last twenty or so years.
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The claimants have lost their physical as well as their spir i tual connection,
and, because of t h a t  loss, there has been a breakdown in the
acknowledgment of the tradit ional laws and … customs. That breakdown is
fa ta l  to the i r  appl ica t ions” .
Howe ver , a  way  ro und th a t  di ff icu lty  was  fo und by  a  fu ll  Fe der a l Cou rt .  9 In 

th eir  Hon ours ’ opi ni on th eir  co ll eag ue O’ Loug hli n fo cus ed und uly  on  th e cl a i  ma nts ’
fa il ure  to  vi si t  th e ar  ea.  If  he  had  th ought  more  de epl y abo u t th e ca se,  he  woul d
hav e ar  riv ed a t   a  be tte r  und ers tan ding  of  th e vi ew ta  ken by  th e t r  adi tio nal  l aws
and  cu sto ms  of  th a t  fa il ure . I t  is , af ter  al l,  qui te  pos si ble  fo r  Abo ri gin es to 
main t a i  n th a t  co nne cti on not with s ta ndin g l ong abs enc e due  to  Eur ope an so cia l
and  wor k pr act i  ce s. The  pos si bil i t  y,  if  no t  pr obab il ity , th a t  “E urop ean so cia l
pr act i  ce s” mig h t hav e en gen dere d a  st ron g pr efe ren ce fo r  l ivi ng in  a  di ff ere nt st yl e
in  a more  co nge nial  pl ace  was  no t co nsi dere d. The  que st ion  – we must   und ers tan d –
is  no t  whe ther  cl a i  ma nts  hav e ac tual ly  l ost  th eir  co nne cti on,  but  whe ther ,
ac cor ding  to  th eir  cu rre nt st ory , th  ey th  ink  th ey hav e l ost  it .

Pe rhaps  th e Hig h Cou rt ,   if  gi ven  th e opp ort uni ty,  wil l  put  so me  ob jec t i  vit y
bac k in to th e “c onn ect ion ” co nce pt,  but  in  th e mean t ime  i t   is  di ff icu l t to  th ink  of 
any thi  ng th e Fe der a l Cou r t  ca nnot  do in  th e que st  fo r  nat iv e t i  t l e,  if  on ly i t   put s a
De Ros e min d to  it .

The  ri ght  to  ne got iat e
No country could afford to leave its land law in such disarray, so we received the
Native Ti t le  Act of 1993 .  I t  made no a t t emp t  to define “native t i t le ”  or
“Aborigine”, but it added to the confusion by inventing a “Right to Negotiate” to
which the jud ic ia l  imagina t ions had not extended. Thenceforth the mere
making of a claim over a tract of land, however vast, barred any development on
i t  wi thout  the consent of the c la imants  or the Native Tit le Tribunal, a new
bureau with a vested interest in Mabo metaphys ics .  “The r ight  [ to negot ia te ]  i s
a valuable r ight that may be exercised before the val idi ty of an accepted claim
has been determined”.10

Rapidly, t h a t  r igh t  became the most  impor t an t  and valuable aspect of
many nat ive t i t le c la ims.  However doubtful  a c la im migh t  be, and whether or
no t  i t  was ever taken to t r i a l  and  proved, i t  was a  r i gh t  t h a t  could be very
rewarding. While i t  had no immedia te va lue in areas t h a t  seemed devoid of
commercial resources, it could serve the collateral purpose of keeping grievances
in the headlines. In more prospective areas would-be developers faced these
al ternat ives: (1) Buy the claimants ’  consent with cash or kind; (2) Venture into
a slow, complex and costly legal maze; or (3) Capitulate.

In June, 2002 the chief executive of the rural lobby Agforce complained, with
a good deal of evidence to support him: “T he momen t  an ex plo ra t i  on pe rmi t   is 
gr ante d,  al most  imme dia t  el y a nat iv e t i  t l e cl a i  m is  l odge d ov er th a t  ar  ea”,  gi vi ng
th e cl a i  ma nts  “t he opp ort uni ty to  ex tor t [ si  c]  th e min ing  co mp ani es” .11

Pau l Too hey , a  jo urn alis t  no rmall y ve ry su ppor tiv e of  Abo ri gin a l pol i t  ic s,
quo ted , wit hout  di sse nt,  a l egal  sp eci ali s t   in  th e ne w and  fe r t  ile  fi el d:

“L et’ s no t  be  co nfu sed.  I t ’s  ju s t a  r i  ght  to  de lay  and  ca use humb ug.  So  th e
ot her  si de sa ys:  ‘ [Damn ] 12 i t  , l et’ s do a  de a l and  get  on  wit h i t  . … You  ju s t
hav e to  sc a t t  er se ed to  th e bl ack fel la s’  ”. 13

The  se edi ng pr oce ss be came kn own as  “c ashi ng out ”.  Fe der a l Cou r t  ju dges 
in cre ase d th e pr ess ure  to  “s ett le ” by  st res si ng th e cost ,  delay and dis rupt ion of
contested claims.
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Nevertheless the Cape York Land Council ,  as recently as November, 2004,
professed surprise and outrage a t  reports t h a t  i t  had canvassed a discreet
“cashing out”  wi th BHP Limi ted to keep “cul tura l  her i tage guides” away f rom
prospective mining areas. 14 The protest of puri ty fol lowed the original doctrine
of a leading native t i t le exponent, Mick Dodson, to  th e ef fe c t th a t  mone y co uld 
no t  be , and  ne ver  sh oul d be , a  su bst i tu te fo r  “ t  he opp ort uni ty to  ex erc ise  th e
human  ri ght s of  fr ee dom fr om di scr imin a t i  on and  eq ual ity  be fo re th e l aw”. 15 The re
is  a  sc ene  in  Gi lbe r t   and  Sul l iva n’s  ope re t t a  The  Mik ado whe re a  fa vour  is 
pur chas ed fr om Poo h-B ah, th e Empe ror ’s  Min is t  er fo r  Ev ery thi  ng El se.  The 
emol umen t  is  poc ket ed,  al bei t  wit h a  l oft y ex pres si on of  di sgus t:  “A noth er in sul t , 
and , I fe ar,  a  smal l on e!” . The  bl andi shme nts  of  “c ashi ng out ” hav e al so pr ove d
ir re sis tib le .

So me  pr oduc t s of  th e Ri  ght to  Neg oti ate  hav e be en most  a t  t rac t i  ve,  whe ther 
or  no t  th e re ci pie nt ol ig arch s di s t r  ibu ted  th e mone y fa irl y,  or  sp ent  i t   wis el y.  A
fe w exampl es  must   su ffi ce . In  Apr il , 20 03 a  de vel ope r  pai d $1 .5 mil li on to  two 
ur bani sed  “t r i  bes ” fo r  aba ndon ing  cl a i  ms  ov er th e Gol d Coa st’ s So uthpo r t  Spi t . 16 In 
a  more  re marka ble  t r  ans act i  on,  th e Ce ntur y Zi nc min e in  no rth- wes t  Que ens lan d
was  abl e to  pr oce ed on ly af ter  pr omise s by  th e co mp any  and  th e St ate  go ver nment 
to  t r  ans fer  l and,  ca sh and  be nef i t  s to ta l  li ng $9 0 mil li on,  in cl udin g $5 00, 000 fo r  a
“wo men’ s bus in ess ” ce ntr e.  In the Northern Terr i tory the Zapopan gold mining
company purchased i ts f reedom f rom a na t ive  t i t le  c la im wi th a t ransfer  of
f reehold and other mater ia l  benef i ts .  Less successful  was a group that  t r ied to
hal t  the construct ion of a major gas pipel ine in Queensland, only to have their
case for an injunction robustly dismissed by Drummond J. 17

Federal Court monopoly
Lan d l aw has  al ways  be en a  ma t t  er fo r  th e St ate s and  th eir  l ong- es tabl is hed
Sup reme  Cou r ts . But  th e Nat ive  Ti t l  e Ac t  19 93 re move d ju ris dic t i  on in  nat iv e t i  t l e
ca ses  to the recent ly-arr ived Federal  Court ,  where a major i ty of the judges had
been appointed by the federal regimes of 1983-1996. Appointments to our
t r ad i t iona l  courts usually depend on ret i rements – a relatively slow process,
which means that a government disposed to stack the bench has to stay in office
for  a cons iderable t ime.  But  i t  i s  quite dif ferent when a new Court is created
and rapidly expanded – a description uniquely applicable to the Federal Court .
In 2000 well over half of its fi f t  y ju dges  wer e app oin tee s of  on e pol i t  ic a l par ty. 

I t  was s t i l l  poss ible to ra ise Mabo in a State court by way of defence to a
prosecution. An early case of that kind is Mason v.  Tri t ton ,18 which began in New
South Wales before the Federal Court’s monopoly was established. Na t ive  t i t l e
was raised as a defence to a charge of i l legal f ishing. I t  fa i led at f i rs t  instance,
and on appeal, for  want of  any acceptable evidence. There was no High Cour t
appeal. A gentleman from the Gulf Country, Mr Yanner, fared better in 1999.
Charged with the offence of kil l ing protected crocodiles, he a rgued tha t ,  as a
par t- Abor igi ne , he  had  a  nat iv e t i  t l e whi ch ex empte d hi m fr om th e fa una
pr ote cti on l aws.  The  Que ens lan d co ur t  s wer e uni mpre sse d, but  th e Hig h Cou r t  was 
pe rsua ded th a t  hun tin g in  a moto r  bo at ,   wit h a  re fr ige rato r  to  pr ese rve  th e meat ,
was  su ffi ci ent ly  tr adi tio nal  to  en t i t  le  th e de fen ce to  su cce ed. 

Con fus ion  co nfo unde d
The h is tor ian Marc  Bloch has described history as occasional convulsions
followed by long, slow developments. But  in th i s  case the next legal convulsion
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was not long in coming. In Mabo  Brennan J indicated that Crown leases were safe
from native t i t le  c la ims, and in f raming i t s  Native Ti t le  Act the Keat ing
Government relied on the oracle. But in the dying days of December, 1996, despite
Brennan’s refusal to change his mind, i t  was revealed that  Crown leases were
vulnerable after al l .19 Wor se,  th ere  was  no  ge ner a l ru le.  If  a  de fen dant  re fus ed to 
su rre nder  or  “c ash out ”,  th e re sul t  in  ev ery  si ngl e ca se de pend ed on  i t  s own  fa cts ,
th e te rms of  th e par t i  cul a r  l ease , and  a  ju dge’ s vi ew of  th em. It  was  l egal 
unc er t a i  nty  on  st il ts. 

The “Ten Point Plan”
Fur the r  l egi sla tio n was  ne ede d to  so r t  out  th e ju dic ial ly  cr a f t  ed co nfu sio n. The 
ne w Coa li tio n go ver nment  pr oduc ed a  “T en Poi nt  Pl an” . But  pol i t  ic a l pl ans  ar  e no t
l aw. In 1997 the Senate made 217 amendments to the Bill . The government
accepted half of them, but that was not enough to secure its passage. It was not
unt i l  July, 1998 t h a t  the independent Senator Harradine “blinked”, and a
modif ied version of th e Te n Poi nt  Pl an be came l aw, as  th e Native T i t l e
Amendment Act 1998. The superstructure erected on Mabo and the 1993 Act by
federal  courts and the Nat ive Ti t le  Tr ibunal  was already so obscure t h a t  the
amendments ran to 350 pages!

But they did slow the traff ic. Claims became harder to lodge, because more
supporting information was required. Grants of leases made in 1994-1996, in the
Mabo- induced belief that Crown leases extinguished native t i t le, were validated.
The Right  to Negot ia te no longer applied to claims over town and city a reas ,
where some of the sill iest, headline-seeking claims had been made. “Low impact”
explorat ion for minerals could be exempted. I t  was dec lared tha t  commerc ia l ,
res ident ia l  and community purpose leases,  and agricul tural  and pastoral  leases
conferring exclusive possession, extinguished any native t i t le  t h a t  would
otherwise affect them. Nat ive t i t le  was subjected to general r ights to water ,
f ish resources and airspace. “Scheduled interests” notif ied by S ta tes  and
Territories as exclusive possession tenures were given protection. But a six-year
deadline for new claims did not survive the Senate.

Compulsory acquis i t ions remained subject to the Right to Negotiate, while
r igh ts  to compensat ion,  s ta tutory access r ights ,  and arguments t h a t  cer ta in
leases do not confer exclusive possession, still leave plenty of room for litigation,
as the plethora of  subsequent law reports indicates. The “e las t ic i ty”  of Mabo
metaphysics, exemplified above, should not be underestimated. The immunity of
some “scheduled interests” may also be open to question. Sett lements and
“cashing out” were formal ised in provisions for “Indigenous Land Use
Agreements” .  In certain cases the States were permit ted to make arrangements
in lieu of the R igh t  to Negotiate, but l i t t le  use has been made of those
provisions.

In a comic sequel to the 1998 Act, a gentleman named Nu lya r imma
commanded the ACT authori t ies to arrest  the Pr ime Minis ter ,  the Deputy Pr ime
Min is te r  and two other members of federal Par l iament ,  and to charge them
with genocide for support ing changes to the Native Ti t le  Act  1993.20 When no
warrants were forthcoming, the pursuer asked the ACT Supreme Court to order
the police to act .  After a very long and polite judgment the judge found the
proceedings to be “essentially misconceived”.

Mr  Nulyar imma then appealed to three judges of the Federal Court –
Wilcox, Whi t lam and Merkel JJ. They reluctantly dismissed the appeal; the
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composi t ion of the court emphasises the impossibi l i ty of allowing it . However,
the i r  Honours took the opportunity to wri te long and g ra tu i tous  essays on
internat ional law and history, when a page or two of pert inent law would and
should have sufficed. In native t i t le cases,  however f l imsy they may be, many
judges are either delighted, or feel obliged, to make elaborate displays of
compassion and enlightened thought rarely bestowed on other disappointed
l i t i gan t s .

Putting Mabo into practice
The f i r s t  few t i t les  did not have to be proved. As we have seen, commercia l
considerations are one inducement to “sett le”. Another is the tempta t ion for
governments to avoid controversy and win modish Brownie points by conceding
claims over Crown land. Pol i t ic ians are ever ready to spend public money for
polit ical advantage, however fleeting, so why not public lands? Pol i t ica l ly and
economically this process is easiest where no prospect of economic return seems
to exist. Of course that can change in future, but polit icians’ views of the future
are usual ly myopic.  A t ract  of Crown land may seem a smal l  price to pay for
peace and the approval of native t i t le enthusiasts.

In December, 1997 the Federal Court rubber-stamped an agreement between
the Queensland government and thir teen Aboriginal groups wi th respect to
110,000 hectares a t  Hopevale, on Cape York. This was the f i r s t  native t i t l e
agreement in Aust ra l ia ,  but  i t  involved a d is t inc t ion wi thout  much difference,
because the land was already in trust for Aborigines under State law. There were
exemptions for exis t ing mining operat ions,  and mineral  r ights remained in the
Crown. In mid-2002 Noel Pearson’s brother, Gerhard, was s t i l l  unsure of the
precise arrangements at Hopevale:

“T he l awyer s and  go ver nment  wer e so  ke en on  ge t t i  ng an agr ee me nt and 
su bse quen t  pr omoti on [ i.e . pol i t  ic a l kud os]  th a t  th ey pus hed pe opl e in to
so me thi  ng th a t  th e co mmu nit y is  [ s t i  ll ]  t r  yi ng to  unr ave l” .
The next native t i t le  also resulted from a consent order. I t  covered 12

hectares of Crown land at Crescent Head, on the north coast of New South Wales.
The agreement was approved by the Federal Court in April, 1997. The Federal
Court ’s formal approval took a lmost  an hour as Lockhart J, in a thespian
process  tha t  was  l a te r  imi ta ted in  places much more expensive fo r  a  j ud i c i a l
entourage to reach, invi ted  sixty Dunghutt i  people to the front of the crowded
courtroom to “bet ter  share the his tor ic  day”. A few hours l a te r  the  l and was
compulsorily acquired for a housing development, upon a down payment of
$800,000 and a good deal more to follow.

In September, 1998 the High Court confirmed t h a t  a grant  of freehold
ext inguishes nat ive t i t le . 21 This was one of the few points that had seemed clear
since 1992, but so great was post-Wik uncer ta inty that  a contested case was run
through to comfort nervous landowners.

Some settlements do not concede tit le in the sense of exclusive occupation,
use and enjoyment. Lesser rights of access may be involved. For example, in 1998
the Federal Court rubber-stamped an agreement between the Queensland
government, graz iers  Alan and Karen Pedersen, and the Yalanj i  t r ibe over a
pas tora l  lease of 25,000 hectares a t  M t  Carbine, about 300 kilometres f rom
Cairns. I t had taken three years to negotiate.

In return for a better class of lease, the Pedersens recognised the Yalanj is ’
r i gh t  to   oc cupy  abo u t 1 pe r  ce nt of  th e pr oper ty and  to  ca mp , fi sh,  hun t  and 
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pr ote c t sa cr ed si te s el se wher e. (T he se t t l  eme nt may wel l hav e be en more  ex pens iv e
if  a min ing  co mp any  had  be en in vol ve d.)  Thr ee ye ars  l ater  no ne of  th e “ t  radi t i  onal 
own ers ” had  re tur ned to  ex erc ise  th e ch eri she d r i ght s.  Di sco urag ed by  th is l ack of 
in ter es t , Der r i  ck Ol ive r  of  th e Cap e Yor k Lan d Cou nci l a t  t r i  but ed i t   to  th e
pr ess ure s of  mode rn l ife , pov er ty and  su bst ance  abu se,  add ing  th is ca ndid  but 
de cid edl y impo li t i  c co mme nt: 

“T o pe opl e who ar  e si t t  ing  in  bar s or  doi ng dr ugs th a t  l and woul d be  th ree 
and  a  hal f hou rs out  of  th eir  l ife . The  har des t  par t  is  in st i  ll in g in  yo ung
pe opl e th e de sir e to  ru n wit h [ nat i  ve  ti t l e]” .22

The  Pe ders ens , who fo und th e l ong- run nin g di sput e an “a bsol ut  e min efi el d”,  to ld
jo urn ali sts  th a t  th ey ne ver  re all y ex pect ed membe rs of  th e t r  ibe  to se ek ac ces s, 
al tho ugh i t   woul d t a  ke ju s t a  pho ne ca ll  to  do so .

In  Ju ne,  20 02 a  Mrs  Mobb s of  “G owri e” st a t i  on,  ne a r  Cha rle vi ll e,  af ter  wai tin g
fi ve  ye ars  fo r  a  cl a i  m ov er he r  pr oper ty to  pr oce ed,  re vea le d a  si mil a r  ex peri en ce. 
She  sa id th a t  fo r  a t   l east  twe lv e ye ars  no  Abo ri gin e ev er so ught  to  en ter  he r
pr oper ty fo r  any  pur pos e. Pe rhaps  sh e and  th e no mi nal  cl a i  ma nts , l ike  th e
Pe ders ens , wer e si mply  ca ught  up in  a  se arc h fo r  a  ra iso n d’ et  re by  on e of  th e
in numer abl e Abo ri gin a l co rpor a t i  ons .

The Hindmarsh Br idge a f fa i r  demonstrated t h a t  even freehold land was
and is liable to be “frozen” by ministerial decree under the Abo ri gin al and  Tor re s
S t  rai t  Is la nder  Her i t  age Pr ote cti on Ac t . Af ter  a  gr eat  de a l of  ex pens iv e to -i ng and 
fr o- ing  th e fe der a l Gov er nment  and Oppo si tio n par t i  es co mb ine d to  ex cis e th a t
ar  ea fr om th e ope ra t  ion  of  th e Ac t . In  Kar tin yer i v.  Common weal t h  th e Hig h Cou r t
al lo wed th a t  l egi sla tio n to  pas s,  re je cti ng th e ar gumen t th at ,   on ce sp eci a l be nef i t  s
ar  e co nfe rre d on  a par t i  cul a r  ra ce,  th ey ca n ne ver  be  re duce d or  ta ken away .23

At  th e en d of  19 98,  th e Nat ive  Ti t l e Tr ibun a l pub li she d a  Five Year
Retrospec t ive  recording that 879 claims had been lodged, and 1,349 agreements
made, most ly for minor r ights .  There had been just  four “determinat ions” ,  and
none was the result of a fully contested case.

So numerous are the cases (reported and unreported) that one is forced to
be selective. In 1999 a claim to exclusive possession of numerous town s i tes  in
Alice Springs failed, although limited rights of access were granted over some of
them. 24 Soon a f te rwards  a  c la im by the Larrakia people on the Cox Peninsula
near Darwin succeeded, but that was under the Northern Terr i tory Act of 1976,
not under the Mabo  banner. Even so:

“Darwin folk [wondered] how i t  is t h a t  people they grew up wi th have
suddenly become Aborigines when before they were ju s t  Darwinites like
everyone else … Wil l th e majo r i ty of  Lar rak ia,  who l ive  in  hou ses , wat ch TV
and  sp eak on ly Eng li sh no w cr oss  th e har bour  to  dr ess  in  l ap-l aps  and  dan ce
in  oc hre  pai nt?  In  Dar win th ere  is  a  wid el y he ld vi ew th a t  th ese  pe opl e ne ver 
wer e re a l Abo ri gin es” .25

Claims under the Northern Terr i tory Act  have rare ly i f  ever fa i led, and nearly
half of the Terri tory is now Aboriginal trust land.

In legal theory the “stolen children” cases are quite d i s t inc t  from land
cla ims,  but  they are a mani fes ta t ion of  the same pol i t ica l  movement .  The f i rs t
case was decided in 1999 – Will iams v.  Minis ter ,  Aboriginal  Land Rights  Act ,  in
the Supreme Court of New South Wales. The claim for damages fai led when the
plaint i f f  admit ted that her mother voluntar i ly made her a State ward. The NSW
Court of Appeal and the High Court upheld the decision of the trial judge.

In 2000 greater resources were devoted to Cubillo and Gunner v. The
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Commonwealth ,  in the Federal Court. After a trial lasting 94  day s,  ju dgmen t  was 
gi ven  in  fa vour  of  th e Common weal th.  O’ Loug hli n J ob ser ved :

“I do not think that the evidence of ei ther Mrs  Cubillo or Mr Gunner was
deliberately untruthful but . . .  I am concerned that they have unconsciously
engaged in exercises of reconstruction, based not on what they knew at the
time, but on what they have convinced themselves must have happened, or
what others may have told them”.
An app eal  was  di smis sed . Oth er uns ucc ess ful  ca ses  wer e br ough t  in  NSW by 

Ju dy St ubbs  and  Val er ie Li now.  Howe ver , th e re sul ts  of  th ese  ca ses , and  th e re aso ns
fo r  th eir  fa il ure , do no t app ear to  hav e af fec te d th e cr edi t  of  th e move ment .

In Rubibi  Community v. Western Austral ia , 26 a  l im i t ed  r ight of access to
land near Broome for ceremonial purposes was recognised, again by consent. The
area was already an Aboriginal reserve. In a remote pa r t  of the Northern
Terr i tory, an occupational t i t le was recognised over a “phantom” town si te that
was surveyed in the late 1800s but then pract ical ly ignored. 27 In the absence of
competing interests this claim met l i t t le resistance. The  sa me  app li es to  Wes ter n
Aus t ra  li a’s  co nce ssi on of  de ser t  l ands  to  th e “S pin ife x  Pe opl e” in  Nov embe r, 20 00. 
In  th a t  ca se th e ru bber st amp co uld  hav e be en wie ld ed in  co ur t   of fi ces  in 
Mel bour ne,  Sy dney  or  Pe rth,  but  Bl ack C J to ok th e opp ort uni ty fo r  el abo ra t  e
sy mbol ism,  ve ntu rin g in to th e de ser t  to  make  th e co nse nt or der , as  he  sa t  in  th e
sa nd in  hi s co ur t   ro bes  wit h l ocal  el der s: 

“I th ought  i t   woul d he lp me in  my und ers tan ding  of  th ing s … We had  th is
won derf ul  ex peri en ce of  si t t  ing  und er a  t r  ee fo r  so me  co nsi der abl e t i  me and 
th ey wer e te achi ng me so me  wor ds.  It  was  a won derf ul  co mmu nic a t i  on” .28

The  St ate  re ser ve d ri ght s to  al l min eral s,  pe tro leu m and  wat er. 
Bl ack C J was  of f aga in in  Ju ne,  20 01,  he a r t  on  sl ee ve,  whe n he  and  hi s

en tour age  fl ew fr om Mel bour ne to  Cap e Yor k to  ra t i f  y a  co nce ssi on to  th e Kaur are g
pe opl e. Kne el ing  be for e th e el der s in  a  “h ighl y emot io nal  ce remo ny” , he  de cl are d
th a t  “i t  was  l ike  be ing  in vi ted in to a  ch urch  or  sa nct uary ”. 29 Tha t  was  no t  th e
Fe der a l Cou rt ’ s l a s t ex pens iv e pub li cit y ex erc ise . In  20 04 ano the r  membe r  of  th e
Cou r t  ca rr i  ed th e ru bber  st amp to  so me  Tor re s St ra i  t  is la nds th a t  wer e han ded
ov er by  th e Que ens lan d go ver nment .

Se rio us co nte sts 
The f i r s t  seriously contested ma t t e r s  to be f inal ised were: (1) Yarmirr  v.
Northern Terri tory ( the Croker Island Case) ;  (2) Ward v.  Western Australia ; and
(3) Yorta Yorta.  In every case the primary judgment was delivered in 1998, and
the High Court’s decision was handed down in 2002.

Yarmirr  was a bid to take Mabo offshore so as to gain exclusive rights over
par t  o f  the Arafura Sea .  Judg e and  en tour age  ca mp ed on  Cr oker  Is la nd to  he a r
th e Abo ri gin a l wit nes se s; sp eci al  ar  rang emen t s fo r  cl a i  ma nts  ar  e co mmo n in  th is
cl ass  of  l i t i  gat  ion . But , af ter  a l ong and  co stl y t r  ial , th e awar d was  l im i t  ed to  th e
pr ote cti on of  ob jec t s and  pl ace s of  “c ult ura l si gni fi canc e”  and  a  no n-e xcl usi ve
ri ght  to  hun t  and  fi sh fo r  no n-c ommerc ial  pur pos es.  So  th e p la in t i f f s  have the
same rights to sail and fish there as the rest of us, no more, no less.

The judgment of Lee J in Ward v. Western Austral ia  was delivered in
November, 1998. The Kimberley Land Council sponsored a claim to 7,900 square
kilometres of the S ta te ’ s  north-west, including Lake Argyle mine, the Ord
i r r iga t ion  a rea  and par t s  o f  th  e Nor the rn Te rr i  tor y’ s Kee p Ri  ver  Nat ion a l Par k. 
Le e gr ante d th e whol e cl a i  m,  in cl udin g r i  ght s to  al l nat ura l re sou rce s in  th e va s t
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ar  ea co nce rne d. But  in  Marc h, 20 00 hi s awar d was  se ver el y cu r t a i  le d by  a  2- 1
majo r i ty of  hi s own  Fe der a l Cou rt ,   whi ch he ld th a t  mode rn l and us es on  th e Ord 
Ri  ver  and  in  th e Ar gyl e min e wer e “c ompl ete ly  in con sis ten t  wit h th e co nti nue d
en joy ment  of  nat iv e t i  t l e”.  Any  t r  adi tio nal  t i  t l e to  min eral s (o the r  th an su rfa ce
oc hre ) was  ex tin gui shed  by  l egi sla tio n l ong be for e Mabo  was  ev er he a rd of . Nat ive 
t i  t l e ov er so me  re mote  ar  eas and  l im i t  ed ac ces s r i  ght s to  so me  pas tor a l l ease s
wer e al lo wed to  st and,  but  no t  on  pr oper t i  es whe re Cr own l ess ees  had  en cl ose d or 
ot her wise  impr ove d th eir  l and.  The  cr eat ion  of  re ser ve s, su ch as  Nat ion a l Par ks, 
al so ex tin gui shed  nat iv e t i  t l e. 

An app eal  to  th e Hig h Cou r t  yi el ded no thi  ng but  fu r th er l egal  co sts  ch arge d
to  th e ta xpaye rs ’ ac coun t.  Ward  oc cupi ed 83  day s in  th e Fe der a l Cou r t  and  15  day s
in  th e Hig h Cou rt ,   whe re most  app ell ant s ar  e fo r tu nate  to  be  gr ante d a  day  or 
two . McHug h J co ncl ude d th a t  Mabo  t i  t l e ca n “h ardl y be  de scr ibe d as 
sa t is fac tor y”,  and  th a t  i t   is  “a  sy ste m  th a t  is  co stl y and  t i  me co nsumi ng” , in 
whi ch “ t  he ch ief  be nef ic iar i  es  ar  e th e l egal  re pre sen t a t  ive s of  th e par t i  es” . As  a
co nse nti ng ju dge in  Mabo  i t  se lf,  hi s Hon our was  und ers tan dabl y a  di sapp oin ted
man.  The  Aus tra li an’ s l egal  co rre spo nden t  had  th e fi nal  wor d:

“[ So]  en ds th e so ci al  and  l egal  adv ent ure  be gun by  Ju dge Mal  col m  Le e . ..  4
ye ars  ago ”. 
In  th e l ight  of  Ward ,  al l th a t  se ems l eft  of  Wik  is  th e pr opos i t i  on th a t  a

pas tor a l l ease  may fa il  to  ex tin gui sh nat iv e t i  t l e if  i t  s te rms ar  e ve ry si mil a r  to 
th ose  of  th e ol d,  no n-e xcl us ive  Que ens lan d te nur es th a t  wer e in vol ve d in  th a t  ca se. 
In  Wik  i t  se lf th ere  was  an ut ter ly  unr eal is tic  re qui reme nt of  a  l egi sla tiv e in ten t i  on
to  ex tin gui sh nat iv e t i  t l e,  al tho ugh th e re le vant  l aws wer e en act ed,  and  th e l ease s
gr ante d,  many  ye ars  be for e Mabo  was  he a rd of . By co ntr as t  , th e ju dgmen t s in 
Ward  as k th e more  re aso nabl e,  ob jec t i  ve que st ion : “Do es th e su bje c t l ease  in  fa c t
gi ve ex clu siv e pos se ssi on? ” If  so , nat iv e t i  t l e is  out  of  th e que st ion .

If Ward and Yarmirr  can fair ly be called fai lures, Yorta Yorta was a
d i sas te r .  Af ter  an in ter mina ble  he ar i  ng th e tr ial  ju dge (Ol ne y J)  gav e ju dgmen t  on 
9 Dec embe r,  19 98,  on e mont h af ter  th e pr imary  ju dgmen t  in  Ward .  The  Yor t a
Yor tas   cl a i  me d 18 00 sq uare  ki lo me tre s st radd li ng th e Vi cto r ia  – New So u th Wal es
bo rder .  But th is  t ime the land was too valuable,  and the numerous defendants
too ser ious in their  opposi t ion, to permit  a governmental  cave-in of the so r t
that occurred in other cases, including Mabo i tsel f  (so far as the Commonwealth
was concerned). Active defendants included the States of New South Wales and
Victor ia and the Murr ay- Dar lin g Bas in Commi ssi on.

Ul t imate ly the t r i a l  judge had to cope wi th 11 ,60 0 pag es of  t r  ans cri p t
re cor din g th e ev ide nce  of  ov er 20 0 wit nes se s. Thi s t i  me,  as  fa te woul d hav e i t  , the 
cl a i  ma nts ’ “o ral  hi sto ry” , a  sp eci es of  ev ide nce  th a t  is  us uall y ve ry di ff icu l t to 
ch eck , had to contend wi th a  formidable  document .  I t  was a pet i t ion by the
plaintiffs ’ forebears to the Governor of New South Wales, as long ago as 1881,
declaring that their old way of l ife was extinct, and seeking an ordinary grant of
land where they could settle down and live in the European way. And there were
other di f f icul t ies for the plaint i f fs :

“Two se nio r  membe rs of  th e cl a i  ma nt gr oup wer e ca ught  out  te ll ing 
de li ber a te l ies  … Ev ide nce  bas ed upo n or a l t r  adi tio n … doe s no t  gai n in 
st ren gth  or  cr edi t  th roug h embe ll is hment  by  th e re ci pie nts of  th e t r  adi tio n,
and  fo r  th is re aso n th e te s t i  mony  of  se ver al  of  th e more  ar  tic ula te yo unge r
wit nes se s has  no t as sis ted  th e app l ica nt’ s ca se” .
Or less ornately: “The problem wi th oral history is t h a t  i t  is also a



116

wonderful quarry for the creative and the fraudulent”. 30

Ju st i  ce  Ol ney  was  no t  so  re ady as  so me  of  hi s co ll eag ues to  swa ll ow th e
ev ide nce  of  ant hro pol ogi sts  whol e: 

“ In preparat ion for this c la im [Mr Hagen] spent 5 weeks working with the
appl icants .  In evidence he conceded t h a t  his active par t i c ipa t ion  in the
conduct of the proceedings indicates a close associat ion wi th the
applicants, and perhaps a degree of part isanship on his part” .
Ol ney  was  co urag eous ly  unsentimental about “sh ell  midd ens  and  sc ar r  ed

t r  ees  … de scr ibe d by  a numb er of  wit nes se s as  sa cre d”: 
“ [S ]hel l  middens … are nothing more than accumulat ions of the remains of
shellfish frequently found on the banks of rivers. Trees from which bark has
been removed to make canoes or other objects … were also treated as sacred
by some and as signif icant by others … many are protected under heri tage
legislation, but there is no evidence to suggest t h a t  they were of any
significance to the original inhab i tan t s  other than for the i r  u t i l i t a r i a n
value, nor t h a t  any t r ad i t iona l  law or custom required them to be
preserved”.
The Full Court of the Federal Court (Black C J dissenting on “ sp i r i t ua l ”

grounds) dismissed an appeal from Olney’s judgment, and the High Cour t  d id
the same. The  di sapp oin ted l i t i  gan ts,  th eir  pr omote rs and  su ppor ter s pr omptl y
ac cuse d th e co ur t  s of  “g eno cid e”.  Professor  Bar t le t t ,  an academic protagonis t  of
native t i t le ,  be mo ans  th e fa c t th a t  in  Yor t a th e co ur t  s pr efe rre d th e wri t t  en
admi ssi on in  18 81,  th e di ar i  es of  a  19 th Ce ntur y gr azi  er name d Cur r,  and  ot her 
doc umen tary  ev ide nce , to  “a bori gi nal  t r  adi tio n”. 31 Bar tl ett  ev ide ntl y l acks  a
pr act i  cal  l awyer ’s  app rec i a t  ion  of  ma t t  ers  go ing  to  cr edi t .  He doe s not  co nsi der 
th e fl ex ibi li ty of  “o ral  hi sto ry”  und er th e in fl uen ce of  wit nes se s’ imme dia t  e
in ter es ts,  or  th e fa c t th a t  th e doc umen t-mak ers  of  th e 19 th Ce ntur y made  th eir 
co nte mp ora ry no tes  una ff ect ed by  th e mode rn pol i t  ic s of  abo ri gin a l se para t is m .

For several  years af ter Wik considerable insecurity was felt by holders of
Western Lands leases in New South Wales. But eventually, in Wil so n v.  And ers on, 32

th e Hig h Cou r t  de cid ed th a t  Cr own l ease s of  th a t  ty pe do pr evai l ov er nat iv e t i  t l e. 
Two recent cases are Lawson v .  Minis ter  ass i s t ing  the  Minis ter  for  Natural

Resources (Lands) 33 and Lardil  Peoples v. S ta t e  of Queensland.34 The Lawson
claim fai led because the land in quest ion had been acquired by the New South
Wales government for public works on the Murray-Dar l ing r iver system. In the
Lardil  Peoples  case the c la imants  fai led to secure exclusive r igh ts  over the
Wellesley Islands in the Gulf of Carpentar ia .  They were lef t  with non-exclusive,
non-commercial f i sh ing r ights ,  and r igh ts  to draw fresh water from springs,
and to v is i t  sacred si tes. A s im i l a r  conclusion was reached in Gumana v.
Northern Terri tory, 35 al though the plaint i f fs in that case were already owners of
the adjacent land under the 1976 Northern Territory land rights legislation.

To the end of 2002 a l l  awards of native t i t l e ,  apa r t  from one in Western
Aus t ra l i a ,  were made by consent, and in many of those cases the r i gh t s
recognised were less than exclusive occupation. (An example is the Shoa lwater
Bay Agreement (1996) which permits hunting for dugong on a mil i tary reserve.)
Nevertheless,  the extraordinari ly vague and complex s tate of the law had by
then consumed many hundreds of mill ions of dollars, a great  deal of social
harmony, and incalculable legal resources. By mid-2002 the Nativ e Ti t l e Tr ibuna l
al one  had  sp ent  more  th an $1 50 mil li on si nce  i t   was  es tab li shed  in  19 94. 36 The
Commonwealth set aside $120 mill ion for native t i t le  ma t t e r s  in ju s t  one
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f inancial year, 2002-03. In  20 03 Que ens lan d aba ndon ed i t  s own  nat iv e t i  t l e
l egi sla tio n and  han ded the  pr obl ems bac k to  th e fe der a l t r  ibu nal , l eavi ng th ree 
qua si- ju dic ial  re ci pie nts of  St  ate  go ver nment  pat  ron age on  l ife  te nur e, sa lar ies 
to ta l  li ng $6 75, 000 pe r ann um, and  ve ry l i t t  le  to  do. 

By th e en d of  20 03 th ere  wer e twe nty  “ t  i t  les  by  co nse nt” , in cl uding  ei ght  on 
Tor re s St ra i  t  is la nds,  co ur t  esy  of  th e Que ens lan d go ver nment , and  two  smal l ar  eas
in  New So u th Wal es.  Most  of  th em wer e su bje c t to  min ing  and  ot her  pr ero gat i  ve s
of  th e Cr own,  co mmo n l aw ri ght s of  th e pub li c,  and  r i  ght s of  ac ces s fo r  S t a t e  and
local au thor i ty  employees. 37 No Mabo  t i  t l e had  be en es tab li shed  in  So u th
Aus t ra  li a , Tas mani a or  Vi cto r ia .

Native t i t les  (exclusive or non-exclusive) are not to be confused w i th
monetary payments or other arrangements entered into by pr ivate in teres ts
under pressure of the R igh t  to Negotiate, such as the St r iker Resources
Agreement (WA, August, 1997 – compensation for mineral explorat ion), the
Redland Shire-Quandamooka Agreement (Queensland 1997 – a mere promise to
continue negotiat ions about claims on North Stradbroke Is land), and the Cable
Sands Agreement for beach mining in Western Australia (2001). 38

But despite the modest achievements of the Mabo doctrine (consumption of
publ ic funds aside) ef forts are made from t ime to t ime to keep i t ,  and the now
seldom heard-of Native Tit le Tribunal, in the media.  During the Western
Austra l ian State e lect ion las t  February, when the Opposi t ion part ies made an
i l l - fa ted promise to channel water f rom the Kimberleys to Perth, Fred Chaney,
Deputy President of the Native Tit le Tribunal and co-chairman of Reconcil iat ion
Aus t ra l i a ,  i ssued a warning t h a t  any such plan would have to contend w i th
many nat ive t i t le c la ims along the way. (Incidental ly ,  the est imated cost of the
visionary channel was rather less than two years’ sustenance for ATSIC.)

Disillusionment
Despite the devoted efforts of anthropological witnesses and some federal
judges, and the dazzling versati l i ty of cases such as De Rose v .  South Austral ia ,
the returns from Mabo  pale in comparison with the vast amounts of money and
social energy expended on the cause. It would be interesting, albeit depressing,
to know the true size of the bil l for the Brennan-Deane experiment – the cost of
all the lawyers, media tors ,  cul tura l  advisers, anthropologists ,  t ravel l ing
allowances, court resources and so on, but i t  is unlikely that  we shal l  ever be
told.  At the t ime of wri t ing ( la te March, 2005) there are almost 500 nat ive t i t le
cases l isted in the Federal Court section of the AUSTLII website. Some are short
procedural matters,  others are inter im (non-f inal) hearings, but i t  can safely be
said that few of them were run on a shoestring budget.

Now, a f ter  a l l  the exc i tement and expense,  a real isat ion is  growing t h a t
Mabo was not such a wonderful creat ion af ter  a l l .  Professor Bar t le t t  opens a
chapter of  his  text  wi th the gloomy prognost icat ion:  “Retreat ing f rom Mabo –
Frozen R igh t s  and Judic ia l  Denial of Equal i ty” . 39 Noel Pearson has spoken
despairingly of internecine quarrels over “the scraps of native t i t l e ” , 40 recall ing
not only internecine s t r i fe  a t  Hopevale, but also the history of Wellington
Common in central-west New South Wales, the very f irst Mabo  claim. There, in
November, 2001, af ter eight years of disputat ion and negotiat ion, an agreement
seemed to have been reached. Then a new group of claimants intervened, and it
was back to the drawing board.
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Expressions of disappointment have gradually become plainer and stronger.
In  Marc h, 20 02 Rod  Town ey,  ch a i r  ma n of  th e NSW Lan d Cou nci l,  pr onou nce d nat iv e
t i  t l e a  “d isa ste r”.  “Ou r  pe opl e ar  e be ing  pr omise d l ots  of  l and and  l ots  of  mone y
and  I kn ow th a t  wil l  ne ver  hap pen … We ar  e be tte r  of f buy in g [ i t ]   or  cl a i  mi ng
va cant  l and und er our  St ate  Ac t”,  whi ch de li ver ed 76 ,20 0 he ctar es  to  Abo ri gin es in 
ni net een  ye ars . Town ey re cog nis ed th a t   agr ee me nts  ar  isi ng out  of  nat iv e t i  t l e
cl a i  ms  of ten  fa ll  sh ort  of  re cog nis ing  nat iv e t i  t l e:  “I nde ed” , he  de cla red , “s ome go  a
l ong way  to  av oid i t  ”,  and  th e on ly win ner s ar  e “l awye rs  and  ant hro pol ogi sts ”. 41

A fe w mont hs l ater  Se nato r  Ri  dgway , a  fo rmer  l and co unci l of fi cer , de scr ibe d
nat iv e t i  t l e,  in  th e Mabo  se nse ,  as  a  “s pec tac ular  fa il ure ”.42 I t  was  be comi ng qui te 
cl ear  th a t  pr e-Mabo  l egi sla tio n,  wit h th e Lan d Ac quis i t  ion  Fun d, pr ovi ded si mple r, 
be tte r  and  more  ce r t a  in ac ces s to  l and th an th e mean der ing  ju dic ial  pr oce ss. 
Jo urn ali sts  who had  ex tol le d Mabo  jo ine d th e ch orus :

“T he re ali ty  is  th a t  unl es s yo u ar e an Abo ri gin e l ivi ng in  th e re mote s t par t s of 
th e co untr y [ Mabo ]  was  ne ver  go ing  to  gi ve yo u much . The  Spi ni fex  pe opl e won 
t i  t l e [ in Wes ter n Aus t ra  li a ]  be caus e th ere  wer e fe w co mp eti ng in ter es t s . .. 
El sewh ere  nat iv e t i  t l e mean s l i t t  le  more  th an be ing  abl e to  pus h ope n th e
gat e of  a ca t t l  e st a t i  on and  vi si t co untr y” .43

By 20 02 Dav id So lomon , of  Bri sb ane’ s Cou rie r Mail  ,  was  re si gned  to  th e fa cts 
th a t  “ t  he Mabo  de cis ion  wil l  pr ovi de be nef i t  s fo r  re lat  iv ely  fe w Abo ri gin a l pe opl e”, 
and  th a t  su ch be nef i t  s as  th ere  ar  e woul d be  “p oli t i  cal  and  ps ycho lo gic al,  no t
ec ono mi c” .44 But  pe rhaps  th is und ere st i  mate s th e Ri ght to  Neg oti ate .

Pe ter  Sut ton , a  di s t i  ngu ish ed and  si ngu lar ly impa r t i  al  ant hro pol ogi st, 
re fl ect s th a t  if  th e sc hool  of  “Nu gge t ” Coo mbs,  Bre nna n and  Dea ne wer e r i  ght ,
Abo ri gin es wit h l and ri ght s woul d be  di s t i  nct ly  be tte r  of f th an th eir  Mabo -l ess 
br eth ren . But  as  he  se es i t  , th e ve ry opp osi te is  t r  ue ; in  hi s vi ew l and ri ght s
di vor ced  fr om empl oy me nt and  ed ucat ion  ar e “a  hol l ow pr omise ”. 45 Nea rl y hal f th e
Nor the rn Te rr i  tor y was  in  Abo ri gin a l han ds whe n th e l ocal  par li ament ar i  an Jo hn
Ah Ki t  admi tte d: “I t  is  al most  impo ssi bl e to  fi nd a  fu nct ion ing  Abo rig ina l
co mmu nit y [ here ]” .46

In January, 2005 Warren Mundine, a member of the new National Indigenous
Council ,  roundly declared that inal ienable communal t i t le means “sweet bugger
all” to the nominal beneficiaries. 47 Increasing urbanisation, defying the theory of
separa t i sm,  prevents most  people of Aboriginal descent from mounting a
credible c la im, i f  they are interested in doing so. The most  recent
Commonwealth census reveals a r is ing tendency for Aborigines to live in urban
ra ther  than remote areas.  Since the census before the las t  was taken, the
Aboriginal population of Coffs Harbour has increased by 30 per cent,
Queanbeyan’s by 23 per cent, Roma’s by 23 per cent, Brisbane’s by 28 per cent,
while there was a fall of 7 per cent at Tennant Creek. 48

In  th e Fe der a l Cou rt ,   to o, th e no vel ty  is  wea rin g of f.  In  Dec embe r,  20 04 i t  
co mp lai ned  th a t  unr eal is tic  nat iv e t i  t l e cl a i  ms  wer e cl ogg ing  i t  s l is t  s,  and  i t  
adv is ed hop efu l pl ain t i f  fs  to  se t t l  e fo r  l ess  th an ex clu siv e pos se ssi on.  At  th e sa me 
t i  me i t   ob ser ved  – se emin gly  una ware  of  what  th is sa ys abo u t nat iv e t i  t l e
l i t i  gat  ion  – th a t  de fen dant s us uall y ob t a i  n th eir  ant hro pol ogi cal  ev ide nce  (wh en
th ey ca n ge t  any ) fr om ex pert s who ar  e ne a r  th e en d of  th eir  ca ree rs,  and  so  ar  e
l ess  concerned “that their abil i ty to do future work for applicant groups may be
precluded because they have worked for a respondent”. 49

The symbiotic relat ionship of native t i t l e  c l a iman t s  and anthropologis ts
was considered in a paper presented to this Society several years ago. 50 Some of
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the judges are now aware of it :
“[O]n occasions the evidence has more the ring of a convinced advocate than
dispassionate professional … There is an obvious risk that the involvement
of the ‘expert’ in the preparat ion [of the case] will a t  least af fect the
weight [of] the evidence given … [if not its] admissibil i ty”. 51

As the appeal of Mabo t i t le faded, so too did support for the dysfunct ional
Aboriginal and Torres Strai t  Is landers Commission (ATSIC), whose f i f teen years
of l i fe cost more than $1 bi l l ion per annum. But i ts habits died hard. In 2004 i t
al located $85,000 of public funds to Cha i rman Clark’s personal legal fees. In
February this year i t decided to mortgage property in aid of a bankrupt housing
corporation in Queensland, headed by a daughter of sometime Deputy
Cha i rman,  Ray Robinson.  At  the same t ime i t  embarked on an asse t - s t r ipping
exercise while a Senate inquiry kept i t  on l i fe support ,  with salar ies running at
about $65,000 per week. A few weeks ago the Senate relented and passed the
abolit ion bill. Subject to payment of another four months’ sa lar ies  to i t s
eighteen commissioners, ATSIC is no more.

A new beginning?
Two ye ars  af ter  nat iv e t i  t l e was  cr eat ed a  pe rci pie nt cr i t  ic de scr ibe d i t   as  “ t  oo
wea k a  fo rm  of  te nur e fo r  many  of  th e ne eds  of  pr esen t  day  Abo ri gin es,  whi ch
woul d be  be tte r  se rve d by  a  st ron ger  fo rm  of  pr opri et ary in ter es t”. 52 To ano the r
wri te r  i t   is  “r emin isc ent  of  Aus t ra  li a’s  on ly ot her  Uto pia n ex peri ment  – Wil li a m
Lan e’ s ve ntu re in  Par agua y. … wit h mis era ble  co nse quen ces  fo r  th ose  i t   was  mean t
to  be nef i t  ”.53 As  Al exan der  So lzh eni tsy n to ld hi s So vie t  mas t  ers  th i r t  y ye ars  ago :
“T here  ca n be  no  in depe nde nt ci t i  zen  wit hout  pr iva te pr oper ty” . The adage:
“Everyone’s business, no one’s business” was recently i l lus t ra ted in Western
Aus t ra l i a ,  where thousands of cat t le  on an Aboriginal grazing property near
Wiluna had to be rescued by the S ta te  Pas tora l  Lands Board. Only two of
thir teen watering faci l i t ies were st i l l  functioning. 54

But disappointment is beginning to give way to constructive ideas of
returning to normal property law. Early th i s  year a Nat ional Indigenous
Councillor, Warren Mundine, produced a paper suggesting a gradual  change
from communal  t i t les  to pr iva te property, in the form of  long-term leases. He
points out that 15 per cent of Aborigines in the Northern Terri tory already hold
individual t i t les  to land. He concedes t h a t  communal housing organisa t ions
have a poor record of rent collection, asse t  and debt management, and require
perennial subsidies. 55

Supporting Mundine, the Indigenous Council called on State governments to
reduce the power of communal ent i t ies “with their  problemat ic governance” by
allowing Aborigines to enjoy “pr ivate ownership through an expanded lease
system”. One S ta te  has already responded. On 16 March,  2005 the Queensland
Minister for Natural Resources, Mr Robertson, foreshadowed amendments to the
Sta te ’ s  Aboriginal Land Act to  author i se t rus tees to grant  indiv idual  leases and
to sell port ions in urban areas to commercial interests.

Mundine’s plan was not completely out of the blue. The tectonic plates of
Aboriginal polit ics have been shift ing fo r  the  l a s t  three or four years, as Noel
Pearson, Pa t  Dodson and others have advocated a change from welfare
dependency and sy mbol ic ge stu res  to  pr act i  cal  meas ure s aga ins t  al coh oli sm, 
dome st i  c vi ol enc e, ch il d abu se and  dr ug add ict ion .
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In  Ju ne l a s t ye a r  Pe arso n de mo ted  Ju st i  ce  Bre nna n’s  so n, Fr ank,  fr om th e l and
ri ght s av ant gar de,  sa yin g th a t  he  and  ot her  Mabo  en thus ias t s expect Aborigines
to eschew private ownership while their own relatives are “high-earning lawyers
and professionals”. 56 Rec ent ly  se ver al  co mmu nit ies  ac cept ed sp eci a l go ver nment 
a i  d in  re tur n fo r  pr omise s of  se lf -he lp to  impr ove  he al t  h and  ed ucat ion a l
co ndi tio ns in  th eir  ar  eas.  Last December the senior journa l i s t  Paul Kel ly tested
the breeze and wrote:

“There is  no bet ter example of the t ransformat ion of our pol i t ics than the
new posit ion of Pa t r i ck Dodson and Noel Pearson t h a t  accepts mu tua l
obligation … [and acknowledges] the failure of the progressive Left ’s policy
agenda over a generat ion. … This represents probably the most  sweeping
rethink since the 1967 referendum [on Aborigines] .  The aim is to terminate
passive welfare delivery and subs t i tu te ‘ shared responsibil i ty agreements’
between local communities and government”.57

But Mundine’s proposal met immedia te  opposition from land council
functionaries and other Aboriginal bureaucrats .  While the present forms of
native t i t le  – s t a tu to ry  and Mabo-style – are nominally communal, they are
really fiefdoms of an oligarchy well insulated from the poverty of their brethren.
The proliferation of these bodies under a special companies law is staggering. In
June, 2002 there was a network of 2,709 Aboriginal corporat ions, 58 a l l  drawing
expenses from the public purse, more or less honestly and efficiently.

Natura l ly the oligarchs are horr i f ied to think t h a t  the i r  domains may
gradual ly re turn to the normal  law of property. The Queensland government’s
signs of sympathy for a “new deal” were condemned as “appal l ing” by a well-
known local ac t iv i s t .  However, Chaney of the Native Tit le Tribunal suppor ts
Mundine:

“I have met a  lo t  o f  Aboriginal people who would like to own thei r  own
home. That is how most Austral ians are able to build their securi ty … It is
unfair that Aboriginal people cannot do that too”. 59

The federal Min is te r  for Aboriginal Af fa i rs ,  Senator Vanstone, has also
expressed interest in a “quiet revolution” in Aboriginal affairs:

“Being land rich, but dirt poor, isn’t good enough … There’s a huge portion
of [Aboriginal] land ownership and there doesn’t seem to be anywhere near
enough wealth being generated”.60

She sees individual land t i t les for Aborigines as a “major pol icy area”,  r ipe for
reform. 61

How to begin?
Understandably the plan is  sketchy at  this s tage.  I t  would be sensible to begin
wi th a  p i lo t  programme based on s ta tu tory t i t les ,  such as  those based on the
Northern Terr i tory Act. They would provide a much more secure and less
complicated foundat ion for individual t i t les than tenures of the Mabo kind. A
fu ndame ntal  di ff icu lty  wit h Mabo  is  th a t  ev ery  su ch t i  t l e is  a  uni que  “b undl e of 
r i  ght s” bas ed on  a  de ter mi nat ion  (o r  agr ee me nt)  abo u t l ocal  nat iv e cu sto ms .
Many  do no t  co nfe r  ex clu siv e pos se ssi on,  whi ch is  th e on ly fe asi bl e bas is  fo r
“p riv a t i  sa t  ion ”.

No dou bt th e fe der a l min is t  er had these things in mind in February t h i s
year, when she spoke of making the Northern Terr i tory Act  “more workable by
providing greater choice … about what [Aborigines] might do with their land …
for example, more direct dealings between t r ad i t iona l  owners and companies”.
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In the Terr i tory the Commonweal th could ac t  w i thou t  the co-operation of the
States, and there would be fewer land councils to contend with than elsewhere.
But  what eve r  sc heme is  ado pte d, th ere  re mains  th e fu ndame ntal , ev er- ev aded 
que st ion  of  who is , and  who is  no t , an “A bori gi ne” .

Freehold or leasehold?
At th i s  stage the Mundine plan envisages a leasehold system.62 Both Mundine
and the Minister have expressed reservations about tenures that would be freely
alienable. However, fetters upon alienation would be somewhat at odds with the
letter and spiri t of private property and self-rel iance. On one hand, the Minister
wants to give Aborigines “the capac i ty  to get some commercial  benefit out of
land”; on the other, she does not think that they should “necessarily [be] able to
dispose of i t ” .  There is a d i f f icu l t  balance to be struck between the
integrationist desire for greater independence and the l ingering separatist belief
that Aborigines should not have the same freedom to deal wi th  the i r  proper ty
as other owners or lessees.

No doubt res t r ic t ions could be imposed, by s t a tu to ry  or cont rac tua l
conditions requiring the approval of some overarching authority before property
is sold, mortgaged or sub-leased. But  who would t h a t  au thor i ty  be? The
Minister for Aboriginal affairs, or the Aboriginal corporation in which the block
was previously vested? Might not the corporat ion be opposed to a “pr ivat ised”
scheme, and, if so, would it be unduly obstructive?

Would i t  be an inflexible condit ion that sales or mortgages be confined to
other Aborigines? That would tend to make borrowing dif f icul t ,  so perhaps the
res t r a in t  on al ienat ion would apply to sales only, leaving mortgages to the
discret ion of the individual? But then there would be a r isk, i f  loan repayments
fel l  into arrears, of forfei ture to the mortgagor. In that event, would the lender
be prevented from re-selling i t  to anyone but an Aborigine? If so, another
deterrent to lenders would arise. And in the  ma t t e r  o f  sales, would Aboriginal
proprietors faced with a wil l ing buyer and an attract ive offer always be fai thful
to an “Aborigines only” regime? The definit ion of “Aborigine” is a l ready
stretched, and in such cases might i t not be further extended?

I t  is quite likely t h a t  res t ra in t s  on al ienat ion would be cr i t ic ised a s
“paternalistic” and “discriminatory” by some of the very people who now oppose
the Mundine plan. Tha t  could present a pol i t ica l  di f f icul ty,  because “an t i -
d i sc r iminat ion”  laws have gained a quasi -const i tut ional s t a tu s ,  so t h a t
“d i sc r imina t ion”  is no longer an ordinary, neutral word, but a self-proving
indictment of wrongdoing. But as a mat ter of law, rest r ic t ions would probably
pass  muster  as  “good d iscr iminat ion” 63 under s. 8 of the Racial Discrimination
Act and the Convention to which the Act refers:

“Special measures … for the sole purpose of securing adequate advancement
of cer ta in racia l  or ethnic groups or individuals requir ing such protect ion
as may be necessary in order to ensure such groups or individuals equal
enjoyment or exercise of human r igh ts  and fundamental  freedoms …
provided, however, that such measures … shall not be continued a f t e r  t he
objectives for which they were taken have been achieved”.

If leaseholds, who will be lessor?
The obvious, but perhaps not the best answer, is : “The Aboriginal body holding
the communal t i t le  to the land from which the lease was excised”. This
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predicates a fr iendly disposit ion in such bodies to the creation of, and dealings
in,  separate t i t les .  Could tha t  be relied on in the present s ta te  o f  Aboriginal
polit ics, and if so, would the practices of the many councils and corporations be
reasonably efficient, predictable and uniform?

If Aboriginal bodies are not to be the landlords, the Crown wil l have to f i l l
the vacancy. There are two ways of achieving t h a t  result .  Compulsory
acquis i t ion of communal land is  one of them. In i t  ial ly  on ly smal l por t i  ons  of 
co mmu nal  hol di ngs  ne ed be  in vol ve d, and  in  th e re mote r  ar  eas th eir  va lue  woul d
no t  be  hi gh.  (Should there be max imum a r ea s  for  “pr iva t i sed”  t i t l e s  in urban
and rural areas respectively?) Of course compensation would be payable, despite
the diff iculty of applying conventional “mar ket  va lue ” co nce pts  to  nat iv e t i  t l e of 
any  ki nd. 64 Ren t s pai d by  l ess ees  co uld  be  us ed fo r  th a t  pur pos e.

A second possibility is to borrow a technique from the law of mining leases.
All such leases are granted by the Crown, whether the subject land is Crown land
or land privately owned. By the same token i t  is the Crown, not the pr iva te
owner, which has the discretion to allow or disallow dealings with a lease. Once
again, rents could be directed to the Aboriginal body concerned in whole or
part ial  compensat ion for the overr iding grant.

If the communal t i t les  underpinning leases are retained by Aboriginal
corporat ions, better supervis ion of their f inancial affairs is highly desirable. As
Mundine says, the f inancial records of many “indigenous” bodies and the i r
controllers are spotty, to say the least .  Al tho ugh th e medi a  ar  e ge ner all y
in dul gen t  to wards  th em, re por t s of  fi nan cia l abu ses  ar  e as  co mmo n as  re por t s of 
ef fe cti ve re medi a l ac tio n ar e ra re. 

In  Dec embe r,  20 01 The  Sy dney  Morn ing  Her ald ,  us uall y de fer ent ial  in  th ese 
ma t t  ers , ca rr i  ed an ar  tic le  he aded “A bori gi nal  Gr avy Tr ain Of f th e Ra i  ls ”, 
cl a i  mi ng th a t  th e NSW Abo ri gin a l Lan d Cou nci l had  fr i t  ter ed away  more  th an
$5 20 mil li on in  a  de cade  of  mis manage ment  and  poo r  in ves tmen ts.  Ton y Koc h of 
th e Bri sb ane Cou rie r Mail  ,  a  pe ren nial  apo log is t  fo r  Abo ri gin a l mone y mana gers ,
admi  t s th a t  “A ustr al i a  is  awas h wit h hun dre ds of  mil li ons  of  dol l a r s of  t a  xpaye r
fu nds di s t r  ibu ted  by  ATS IC fo r  whi ch th ere  is  l i t t  le  or  no  ac coun tabi li ty ”.65 The
Aboriginal academic Ma r c i a  Langton, usually quick to cas t iga te  any cr i t i c  of
“indigenous” affairs, told ATSIC in 2002 that Abo ri gin a l co mmu nit ies  wer e be ing 
“c le aned  out ” by  co rru pt i  on and  th a t  “a  l ot of  Abo ri gin a l mone y is  go ing  AWOL ”.66

An ATS IC Commi ssi one r  fo r  So u th Aus t ra  li a , Bri an But le r , be li eve s th a t  in 
so me  co mmu nit ies  most  of  th e “l ea ders ” ar  e br ibe d, and  ca ll s fo r  “z ero  to le ranc e”
of  gr a f t  , to  sa ve co mmu nit ies  ( t  axpay er s?)  fr om be ing  “r obb ed” of  l arge  amou nts 
of  mone y. 67 In  20 03 a  go ver nment  in ves t i  gato r  fo und th a t  th e NSW Lan d Cou nci l
had  pai d an in si der name d Coe  th ousa nds of  dol l ar  s fo r  l egal  adv ic e, de spi te th e
fa c t th at ,   se ver al  ye ars  ea rli er , he  was  st ruc k of f th e bar r i  ste rs’  ro ll  af ter 
co mp lai nts  th a t  he  dr ew th ousa nds of  dol l a r s fr om th e Abo ri gin a l Le gal  Se rvi ce 
whi le  he  and  hi s fa mi ly  hol id aye d abr oad.  So on af ter wards  th e Se rv ic e co ll apse d
wit h de bts  of  $2  mil li on.  A fe w wee ks ago  Coe ’s  di smis sal  fr om ano the r  si x- fig ure 
si nec ure  was  re commen ded by  l egal  adv is ers  of  th e l and co unci l co nce rne d.

In  Ju ly , 20 02 two  Que ens lan d ATS IC co mmi ss ion ers , Tho mpson  and  O’ Shan e, 
ca ll ed fo r  an in depe nde nt in qui ry in to Dep uty  Cha irman  Ray  Rob ins on’ s pur chas e
of  a  home , and  hi s al le ged us e of  hou sin g co mp any  fu nds fo r  pe rso nal  ex pens es. 68

No more  has  be en he a rd of  th at ,   but  in  Marc h, 20 04 an aud i t  of  a  Too woomba 
co rpor a t i  on he aded by  Rob ins on dis cl ose d th a t  he  had  wri t t  en cash cheques for
more than $1 mill ion in one financial year. Other “leaders” poured ATSIC money
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in to t r  ips  to  Ge nev a  to  te ll  th e Uni te d Nat ion s abo u t th e ev il s of  Aus t ra  li a  and  to 
ca mp aig n fo r  Can adia n-s ty le t r  eat ies . ATS IC ch a i r  man Cl ark  sp ent  $3 1,0 00 on  a
17 -day  tr ip to  Ir el and wit h hi s wif e fo r  a  wee k- lon g co nfe ren ce th a t  he  at ten ded fo r
two  day s. 

Freehold titles?
In remote or una t t rac t ive  areas there would probably be l i t t le  demand for
freehold. In vi ew of  i t  s ca pi t  a l co st,  many  pe opl e woul d pr obab ly fi nd l ease s a t  
mode s t re nts  a  more  a t  t rac t i  ve pr opos i t i  on.  But in places where land values are
higher, freeholds as well as leases could be made available. Some of the  mos t
expensive blocks might be in the tribal domain of the Sydney Metropolitan Land
Council, whose holdings in the Warr ingah d i s t r i c t  are sa id to have a
developmental value of more than $1 billion, thanks to the Land Acquisi t ion
Fund.

I t  is t rue t h a t  res t r ic t ions on dealings wi th freehold would be more
di f f icu l t  to reconcile wi th normal land law principles than res t r ic t ions on
leaseholds. But that is not a self-evident reason for allowing Aborigines who are
prepared to pay the higher init ial price a choice of freehold t i t le. A l i t t le lateral
thinking suggests a way of creating freeholds without compulsory acquisit ion of
exist ing Aboriginal land, or some other poli t ical ly sensitive act ion by
government. Adaptation of an old piece of co-ownership legislation could achieve
a result even more congenial to self-determination than a leasehold scheme. The
Part i t ion Acts – as they were original ly cal led 69 – enable a co-owner, who cannot
persuade fellow owners to let him have a separate tit le, to seek a court order for
severance or sale of the property as a whole. For present purposes the sale option
should be excluded. The usual order here would be for seve ran ce of  a  sp eci fi ed
par t  of  th e co mmu nal  l and,  and  re gis t r  at io n of  it  in  th e app li cant ’s  name .

Al ter nat ive ly , th e l ease s co uld  in cl ude an opt io n to  pur chas e af ter  a  ce r t a i  n
pe rio d of  ti me,  or  af ter  impr ove ment s to  a  ce r t a  in va lue  wer e made . Pr ovi sio ns of 
th a t  ki nd hav e ex is t  ed in  Cr own Lan ds Ac t s and  pas tor a l l ease s fo r  many  ye ars .

Continuing rights
I t  woul d be  naï ve  to  su ppos e th a t  if  so me  ve rsi on of  Mund ine ’s  pl an su ccee ds,  th e
se para te sy ste m  of  Abo ri gin a l l and l aw wil l  so on di sapp ear.  Commun a l t i  t l es
co ntr oll ed by  cl os e co rpor a t i  ons  wil l  be  wit h us  fo r  ye ars  to  co me . Not wit hsta ndi ng
gr adual  ex cis ion s of  in div idu a l por t i  ons , l arge  par t s of  co mmu nal  hol di ngs  –
st a tu t  ory  t r  ust s and  a  fe w qua si- fr eeh old  Mabo  t i  t l es – wil l  re main.  The re ar  e
pe opl e wit hin  and  wit hout  th e “i ndi gen ous co mmu nit y” wit h l arge  fi nan cia l, 
emot iv e or  id eol ogi cal  in ves tmen t s in  th e s t  atus  quo .  The  ar  riv a l of  “p riv ate ” l and
ri ght s wil l  no t  pr eve nt Abo ri gi nal  co rpor a t i  ons  fr om maki ng ne w app li cat i  ons  fo r
co mmu nal  t i  t l es ac cor ding  to  Mabo  or  ex is t  ing  l and ri ght s l egi sla tio n.  The 
s t  a tut  ory  so urc es of  t i  t l es co uld  be  gr adual ly  cl os ed down , but  on ly l arge -s cal e
re sumpt ion s,  or  nat ura l de a t h by  en nui  co uld  see  th e Mabo  sp eci es va nis h. I t  is  to 
be  hop ed th a t  th e pr opos ed pr iva te t i  t l es wil l  no t  be  l iabl e to  fu tur e Mabo  cl a i  ms ,
a t   th e ri sk of  se t t i  ng “p riv ate ” Abo ri gin a l own ers  aga ins t  “c ommunal ” br eth ren .

Min or (n on- exc lus ive ) t i  t l es may fa de away , par t i  cul arl y th ose  th a t  wer e
cl a i  me d mer ely  to  make  a  pol i t  ic a l poi nt  or  to  ke ep Abo ri gin a l af fai  rs in  th e
he adli ne s. Gr adual ly  th ey may be  fo rgo tte n, as  ol d min ing  te nur es and  gho s t to wns
– and  th e r i  ght s of  th e Yal anj is  – hav e be en fo rgo tte n. The  ur ban dr i f t   of 
Abo ri gin es is  no t  l ike ly to  be  re ver se d. But  si te s as soc i a t  ed wit h t r  ue be li eve rs,  or 
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pr ospe cts  of  fi nan cia l gai n,  wil l  l ive  whi le  th e adh ere nts  or  pr ospe cts  su rvi ve. 
Nev er thel es s,  th e no vel ty  of  ju dge- made  t i  t l es se ems to  be  wea rin g of f,  ev en in 

ci rc les  whi ch woul d no t  to le rate  th e sl ig hte s t cr i t  ici sm of  th em a  fe w ye ars  ago .
Does i t  fol low, then, that the Mason Court ’s adventure was a  fa i lu re ,  as some
admirers  now believe? If i t s  real purpose was to create a useful form of
ownership for many Aborigines, the answer is probably “Yes”. But  i f  i t s  real
aims were to provide a fashionable display of jud ic ia l  power, publ ic i ty for an
already outmoded version of land r ights ,  and to force pol i t ic ians to legislate,
the answer is “No”. A few judges, invincibly persuaded t h a t  “ in so me 
ci rc umstan ces  go ver nment s pr efe r  to  l eave  su ch th ing s to  [ us] ”, decided to force
the legislative hand, “and they did”.

I t  re mains  to  be  se en whe ther  th e ju dic ial  re ver si on to  Rou sse au is  ec li pse d by 
Mund ine ’s  vision of individual owners with secure personal holdings. Who knows,
we may l ive to see nat ive t i t le lawyers beat ing their swords into ploughshares,
and trudging back to the tranquil fields of conveyancing.
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