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Introduction

Julian Leeser

The Samuel Griffith Society held its 26th Conference in Melbourne  in August 2014.

It again had the support of the Australian Public Affairs Channel APAC which has broadcast 
our last three conferences. As a result of APAC’s support, many more Australians learn of the 
work of the Society than would otherwise be the case.

Proceedings commenced with the Sixth Sir Harry Gibbs Oration. It was delivered on this 
occasion by the recently retired Judge Advocate General, Major-General Justice Richard Tracey. 
He gave a thought provoking address, “The Constitution Goes to War,” outlining the history 
and scope of the defence power in the Constitution.

It is a particular honour for our Society to have welcomed Justice Tracey. It is only the 
second time that the Society has welcomed a Judge of the Federal Court to address our 
proceedings. As Justice Tracey reminded us, the First World War commenced one hundred 
years ago in August 1914. It was the first major test of the Constitution in a time of crisis.

The Commonwealth is currently seeking to strengthen counter-terrorism laws in response to 
the threat posed by Australian citizens going overseas to fight with terrorist forces in Iraq, Syria 
and elsewhere. These laws present the latest test for the Constitution as governments seek to 
balance their “first duty to protect” the people with notions of appropriate safeguards. As our 
first President, the late Sir Harry Gibbs, observed:

the Government must . . . take steps to avert a possible catastrophe of the terrorists’ 
making. . . . Great reliance must therefore be placed on our intelligence services to 
discover in advance the terrorists’ plans so that they may be aborted. The intelligence 
bodies must accordingly be given the powers necessary to perform their vital functions. 
This must, however, be done with the minimum detraction from the freedoms which we 
value.   . . . The proper balance is not easy to achieve.1

It is now nine years since Sir Harry died. Since the 2013 Conference we have lost two lions of 
our Society: Ray Evans and Bryan Pape.

Ray Evans was held in great affection by all members of the Society. Ray had an 
organisational and intellectual talent which was admired by so many. An electrical and 
mechanical engineer, he combined a professional practice at the State Electricity Commission of 
Victoria, a body whose most famous alumnus was Sir John Monash, with academic work at 
Deakin University where he became Deputy Dean of the  Faculty of Engineering.

But Ray’s most important work was not his technical engineering but his cultural and political 
engineering. He famously worked for Hugh Morgan at Western Mining and it says much about 
the latter’s good judgment that he hired Ray. The two worked together in a professional capacity 
for twenty years. As one obituarist put it:
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Ray devised the quite deliberate strategy of encouraging     . . . Morgan not to shy from 
making provocative statements on mining, the economy, Aboriginal matters and 
Australia’s place in the global scheme of things. These talks were designed to provoke 
howls of outrage from the various anti-progress lobbies, which they did. Hugh Morgan 
gained a high media profile and had to be included, as the authorized “voice from the 
Right,” so to speak, in all subsequent controversies in these areas. Ray’s great qualities were 
his intellectual robustness, his intestinal fortitude and his organisational dexterity. Not 
content to sit on the sidelines, Ray was the moving force behind several societies whose 
purpose was designed to shift the intellectual debate on a variety of issues. Those groups 
included the Democratic Labor Alliance, the Galatians, the Australian Council for 
Educational Standards, the Bennelong Society, The Turks Head Club, the H. R. Nicholls 
Society and the Lavoisier Group.2

Ray, along with John Stone and Sir Harry Gibbs, was a driving force behind this Society. 
Over the 22 years of this Society’s life Ray delivered five papers on the Kyoto protocol, Senate 
reform, Indigenous policy and international law. The breadth of those topics indicates, even in 
the context of our eclectic Society, the breadth of Ray’s interests. All of Ray’s friends will miss 
his interventions at meetings of the Society, always delivered with passion and good humour. 
And I, along with other members of the Board, will miss his contributions to its deliberations.

The other person whom we have lately lost was described by our President, Ian Callinan, as a 
“hero” of this Society. That word is not used lightly by our President. Like Ray Evans, Bryan 
Pape combined his work as a legal practitioner with work as an academic specialist in tax law at 
the University of New England.

Bryan demonstrated that the work of this Society is not only theoretically significant but 
practically significant as well. Bryan Pape took an idea that he had developed in a paper to the 
Society, challenged the validity of Commonwealth appropriations and made constitutional 
history.

The Commonwealth had always taken a broad view of both Federal executive power and the 
appropriations power. Bryan Pape challenged the constitutional validity of the $900 cheques that 
Kevin Rudd proposed to hand out after the Global Financial Crisis hit.

This was an enormously courageous move. Bryan could have faced an award of costs against 
him. As he revealed in a subsequent paper, such an idea did not make him popular with his wife.

While Bryan ultimately lost the case 4:3, Pape vs Commission of Taxation (The Pape Case) [2009] 
HCA 23, the High Court confined the Commonwealth’s appropriations power to matters 
mentioned in section 51 of the Constitution or subject to Federal executive power. The Court 
also put some fence posts around the executive power. The Commonwealth’s view had been 
that the power authorised the Commonwealth to spend money on whatever it liked. The Pape 
case set the stage for other challenges to Commonwealth appropriations, in particular, the two 
Williams cases about which Anne Twomey addressed the Society.

Bryan wished to challenge more Commonwealth enactments, many of which he saw as 
invalid, as a way of confining the powers of the Commonwealth. Frustrated that he could not 
convince senators, who had the standing that he lacked to bring an action, Bryan unsuccessfully 
sought election to the Senate in 2010.
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On a personal level Bryan Pape was a humble and approachable man of extraordinary talents, 
great erudition, and serious scholarship. He was perhaps undervalued by colleagues at the Bar 
and in academia but not by members of this Society. I always appreciated the way in which 
Bryan took time to talk to the student scholars and ensure they were enjoying the conferences. 
Other older members of the Society could be forgiven for being jealous that Bryan was always a 
popular subject for photos with our scholars who had studied the importance of the Pape case 
and found what a generous and engaging spirit the man after whom that case was named was in 
real life. Bryan Pape was a highly admired member of this Society and a great Australian.

I am delighted that, with his permission, this volume of Society proceedings includes 
Professor George Williams’s Obituary essay, “Bryan Pape and his Legacy to the Law.” Professor 
Williams’ article first appeared in the University of Queensland Law Journal and is included in 
this volume with the ready agreement of the editor, Professor James Allan.

The Society is always delighted to welcome our Mannkal Scholars for the year. Each year, 
Ron Manners finds us a group of Western Australian students to attend the Samuel Griffith 
Society Conference. Competition to win a Mannkal Scholarship is fierce. The winners in 2014 
were: Anne-Marie O’Neill, Melissa Ferreria, Adrian Hanrahan, Zoe Lim, Nigel Siegwart, May 
Yan, Michael Olds and Penny Bond.

They were joined by two additional groups of scholars.
The Samuel Griffith Scholars are sponsored by members of our Society: Gary Johns, Brian 

Hurlock, Jerrold Cripps, Gillian Lods, John Stone, Sir David Smith, Paul Collits and Juel Briggs. 
The 2014 Samuel Griffith Scholars are Charlotte Gray, Hamish Kelly, Tom Hedditch and 
Madeleine Toohey.

Finally, we acknowledge Gemma Withers, Tom Light, Anthony Spagnola and Sherry Safi, the 
2014 Sir Charles Court Scholars.

The 2014 Conference was held almost a year after the election of a new Commonwealth 
Government. On one view, emanating from sections of the Canberra bureaucracy, the purpose 
of any Commonwealth government is to accrete more power. This is the Land of Hope and 
Glory view of centralism – wider still and wider shall its bounds be set! But the fiscal position of 
the Commonwealth has finally made such a posture unsustainable. For the first time Australia is 
witnessing a Commonwealth mugged by the reality that it does not have unlimited funds to fix 
every problem and that greater efficiencies can be achieved through adopting a more federalist 
posture on issues. The first sign of this was the Commission of Audit. The head of its secretariat, 
Peter Crone, gave the Conference a first-hand  report of its work and its recommendations.

In another instance of the Commonwealth’s wings being clipped, Professor Anne Twomey 
examined the second Williams case,3 the challenge to the savings legislation that was passed by the 
Parliament in the aftermath of the first Williams case4 – a case involving challenges to the validity 
of the Commonwealth’s  allocation of funds for school chaplaincy.

The Senate is a notable federal institution, designed by the framers to protect the rights of the 
States, but a body that has rarely done so. We are going to look at the perspectives of two cross-
bench Senators, Senator Bob Day, a member of the Society’s Board, and the NSW Liberal 
Democratic Senator, David Leyonhjelm, giving their observations about  the new Senate.

Earlier in 2014 there had been a re-run of the Senate election in Western Australia, an 
unprecedented event in Australian history. The Society has the benefit of a paper from one of 
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the more perceptive commentators on electoral matters generally, the ABC’s Election Analyst, 
Antony Green. He spoke about both the election  re-run and proposals for reform of the Senate.

We also heard from the Honourable Michael Mischin, MLC, the Attorney-General of 
Western Australia, on the role of the Attorney-General: what is the role of the first law officer, 
the Attorney-General of a State, in being a constitutional litigant? In other words, how does a 
State, and how do the officers that are in the State, who are responsible for protecting and 
advancing a federal balance, discharge their particular functions?

In 1992, when the Society was formed, the republic debate was in full swing. Some thought a 
republic was inevitable but it seems, in the intervening years, that the monarchy is more popular 
with ordinary Australians than ever. The recent marriage of Prince William to Kate Middleton 
and the birth of Prince George have undoubtedly helped. It now appears that, whereas it is not 
safe to say who the next political party leader will be in any political party because of the stability 
of the Monarchy, we can safely identify the person who will be King of Australia for the next 
century.

Professor David Flint reviewed the change in attitude to the Crown in Australia and Sir David 
Smith provided a history of the establishment of the Order of  Australia.

Jerrold Cripps, the former Commissioner of the Independent Commission against 
Corruption, considered the Star Chambers which are Australia’s anti-corruption Commissioners. 
For my own view, I think there are serious deficiencies in a “shaming body,” which allows 
people to admit to unlawful conduct in the knowledge that the evidence cannot be used in 
subsequent prosecutions. We would be much better served by less public shaming and more 
prosecutions for corrupt conduct than the current media circus. Indeed, the whole nature of a 
standing corruption commission is something that needs a serious rethink.

Race discrimination and constitutional recognition of Indigenous people are again in the air. 
Dr Gary Johns, a minister in the Keating Government, analysed the work of the taxpayer-
funded Recognise Campaign, which seems to have been good at generating money for itself but 
not necessarily public support for specific proposals.

A disconcerting feature of debates about constitutional reform in this country is that they 
never start with analysing what defects are in the Constitution and looking at specific drafting 
proposals. That is the hard work that no-one seems to want to do.

The Conference featured a debate on the Racial Discrimination Act by two of the major 
proponents, Simon Breheny from the Institute of Public Affairs and Peter Wertheim, the 
Executive Director of the Executive Council of Australian Jewry on the case for and against 
changing the Racial Discrimination Act, section 18C especially. The question of how to achieve a 
balance between freedom of speech and the rights of minorities is difficult and one about which 
reasonable people may disagree. These two expert combatants robustly presented their views 
about that balance as it currently stands.

As a Society we have much to be thankful for. I wish to place on the record my personal 
appreciation for three people for whose work in running the Society I am greatly indebted. Our 
level-headed secretary, Senator Bob Day, manages to be a highly successful businessman and 
politician and yet is remarkably unencumbered by any semblance of ego. Bob has been secretary 
since John Stone relinquished this post some years ago and we have been so lucky to have had 
Bob’s service. The nation’s demands on his time mean that he is not able to continue in that role 
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any longer. The Society’s loss is the nation’s gain and we know Bob will continue to be active in 
all the affairs of this Society.

Bob brought to the Society the irrepressible Joy Montgomery who will now be on hand to 
assist him with his new role as a Senator for South Australia. We thank Joy for all the work she 
has done to keep the Society working. We are blessed that both of them have been involved in 
the Society’s work.

Let me also acknowledge a third unsung hero of the Society. John Nethercote, the doyen of 
public policy publishing in this country, who edits our proceedings, Upholding the Australian 
Constitution. It is a thankless task but we have been very fortunate to have the labours of such a 
fine editor to call upon in the context of our proceedings. He again shouldered the burdens of 
preparing these papers for publication.

Endnotes

1. H T Gibbs “Australia Day Message 2003” in Upholding the Australian Constitution Volume 17 
Appendix Two 
http://www.samuelgriffith.org.au/papers/html/volume17/v17appendix2.html

2. P Morgan, “The Life and Times of Ray Evans” Quadrant 19 June 2014 
https://quadrant.org.au/opinion/qed/2014/06/life-times-ray-evans/

3. Williams vs Commonwealth of Australia [2014] HCA 23.

4. Williams vs Commonwealth of Australia [2012] HCA 23.

http://www.samuelgriffith.org.au/papers/html/volume17/v17appendix2.html
https://quadrant.org.au/opinion/qed/2014/06/life-times-ray-evans/
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The Constitution Goes to War
[The Sixth Sir Harry Gibbs Memorial Oration]

The Honourable Justice R R S Tracey

The first Sir Harry Gibbs Memorial Oration was given by the then Justice Dyson Heydon in 
2006. The next was given by tonight’s Chairman, Justice Ian Callinan, in 2008. In such company 
it is more than an honour to be invited to give this year’s Oration.

Each of my predecessors has remarked on the distinguished contribution which Sir Harry 
Gibbs has made to this country’s jurisprudence. Their remarks are replete with superlatives. The 
last orator, the Attorney-General, Senator the Honourable George Brandis, QC, described Sir 
Harry as “the greatest judicial lawyer Queensland produced in the twentieth century”. He 
compared him with Sir Samuel Griffith whom he described as Queensland greatest judicial 
lawyer in the nineteenth century. I, too, hold Sir Harry in the highest esteem as a practising 
barrister and a judge. Given the topic of my address, which owes its inspiration to the Centenary 
of the outbreak of the First World War, I would, however, wish to say something of a lesser 
known aspect of Sir Harry’s distinguished career.

During the 1930s he studied at the University of Queensland under 
Professor Thomas Penberthy Fry who, during the early stages of the Second World War, was 
General Thomas Blamey’s Principal Legal Officer in the Middle East. Sir Harry graduated 
shortly before the outbreak of the Second World War. On the day after Germany invaded 
Poland, and the day before Britain declared war on Germany, Sir Harry volunteered for the 
Australian Military Forces. He served in Queensland during the early stages of the war. On 1 
January 1943 he transferred to the Australian Army Legal Department and was posted to the 
Headquarters, New Guinea Force, in Port Moresby. On 30 September 1943 Sir Harry became 
one of the inaugural members of the Australian Army Legal Corps.

In December 1944 he was posted to the Directorate of Research and Civil Affairs in 
Melbourne on promotion to Major. He was engaged in planning for post-war government in 
New Guinea. He there worked alongside Lieutenant Colonel John Kerr. During this period he 
also wrote a Master of Laws thesis on the Constitutional and Common Law Difficulties 
Involved in Australia’s Government of the New Guinea Territory. The thesis was examined by 
Professor Fry who described it as “an outstanding contribution to systematic legal learning” on 
the matter of civil and military governance. Sir Harry continued to serve in the military until 
1946 when he embarked on his highly successful civilian legal career.1

The scope of the defence power
We have recently witnessed a series of commemorative events to mark the centenary of the 
outbreak of the First World War. It is, therefore, perhaps not surprising that I have been asked 
to speak about the intersection  of constitutional law and war.

A number of significant constitutional issues have arisen during war-time. Foremost amongst 
these has been the scope of the defence power. Another to which I propose to devote some 
attention is the interaction between the defence and judicial powers in the context of military 
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discipline. Since Federation the reach of the defence power has been considered in 
circumstances ranging from “profound peace” to international tension to preparation for war to 
declared war and thence to post-war reconstruction. Time will only permit me to concentrate on 
the periods of declared war.

The decision to confer a power to make laws with respect to national defence on the 
Commonwealth Parliament was relatively uncontentious. There was a general acceptance, in the 
course of the Convention debates, that national defence was a responsibility which should pass 
from the colonies to the Commonwealth. The power was granted in broad terms to deal with 
“the naval and military defence of the Commonwealth and of the several States, and the control 
of the forces to execute and maintain the laws of the Commonwealth . . .”. What was 
contemplated was legislation relating to the raising, equipping and control of national naval and 
land forces to supersede those previously serving in each of the colonies. After Federation the 
States were prevented, by section 114 of the Constitution, from raising or maintaining any naval 
or military force without the consent of the Commonwealth Parliament. The former colonial 
forces were transferred to Commonwealth control by operation of sections 52(ii) and 69.

In the course of the Convention Debates little attention was given to the deployment of 
these forces outside the territory of Australia. The numbers of trained sailors and soldiers was 
barely enough to perform garrison duties and to man the few small ships which were to be 
transferred from colonial to Commonwealth control.2 None was given to their participation in 
the multi-national hostilities of the kind which was to engulf the world within a few short years.

This power was first exercised in 1903 with the passing of the Defence Act which provided for 
the establishment and control of naval and military forces. These were to include small 
permanent forces supported by voluntary militia.

The width of the defence power was not to be tested until the early years of the First World 
War. The Government readily raised and committed the first AIF and the Royal Australian Navy 
to the service of the mother country. The support of these troops and sailors required wholesale 
changes to the national economy. Factories which had produced consumer goods had to be 
retooled to produce munitions. Employment arrangements had to be adjusted to facilitate the 
replacement of service personnel with workers diverted from other occupations. The rationing 
of many commodities became essential. The Commonwealth Parliament sought to 
accommodate these and other demands by enacting wide-ranging legislation. In doing so it 
sought to rely on the defence power. There was no doubt that the Parliament had the power to 
legislate for the raising, equipping and controlling of the armed forces. What was far less clear, in 
the era of the doctrines of reserved powers and implied State immunities, was whether the 
defence power was broad enough to cover these essential but ancillary measures. When the 
inevitable challenges emerged, the High Court’s response was marked by its willingness to 
validate very broad Commonwealth regulation of any activity which could reasonably be seen to 
be related to the war effort. The Court was also prepared to defer to the judgment of the 
Executive as to the necessity and desirability of particular regulatory activity to an extent which 
would be unlikely in the present day.

Such an approach could not have been predicted prior to the High Court’s decision in Farey v 
Burvett.3 Under the War Precautions Act 1914 (Cth) Commonwealth officials were empowered to 
fix the price of food and other commodities by regulation and order. This power had been used 
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to fix the price of bread. Mr Farey was convicted of selling bread for more than the prescribed 
price. He appealed to the High Court, challenging the validity of the empowering Act and the 
regulations and orders made under it. Five of the seven Justices held that all three instruments 
were valid under the defence power. In doing so they treated the phrase, “naval and military”, as 
words of extension rather than limitation. Griffith CJ proposed a test of whether the legislation 
“conduce[d] to the efficiency of the forces of the Empire, or is the connection of cause and 
effect between the measure and the desired efficiency so remote that one cannot reasonably be 
regarded as affecting the other?”4 Isaacs J was disposed to accord even wider power to the 
Commonwealth. Adopting language similar to that of the war-time political leaders, Isaacs J 
spoke of Australia being engaged in “a mighty and unexampled struggle” which required “co-
ordinated effort in every department of our life . . . to ensure success and maintain our 
freedom.” At such times, he said, “[i]f the measure questioned may conceivably . . . even 
incidentally aid the effectuation of the power of defence, the Court must hold its hand and leave 
the rest to the judgment and wisdom and discretion of the Parliament and the Executive it 
controls – for they alone have the information, the knowledge and the experience.”5 Using prose 
which would have provided Commonwealth ministers with enormous comfort, his Honour 
added:

A war imperilling our very existence, involving not the internal development of progress, 
but the array of the whole community in mortal combat with the common enemy, is a fact 
of such transcendent and dominating character as to take precedence over every other fact 
of life. It is the ultima ratio of the nation. The defence power then has gone beyond the 
stage of preparation; and passing into action becomes the pivot of the Constitution, 
because it is the bulwark of the state. Its limits then are bounded only by the requirements 
of self-preservation.6

The Court also supported the conferral of wide discretionary powers on the Executive. 
In Lloyd v Wallach7 a unanimous Court upheld the validity of regulations which gave the Minister 
for Defence a broad discretion to intern aliens and naturalised persons. In Welsbach Light Co Ltd 
v Commonwealth8 the Court held valid a provision of the Trading With The Enemy Act 1914 (Cth) 
which authorised the Governor-General to prohibit transactions which he deemed to constitute 
trading with the enemy. In the same case, a proclamation which, for practical purposes, 
delegated to the Attorney-General the power to declare a particular business enterprise to be 
controlled or carried on for the benefit of persons of enemy nationality or connections was also 
supported.

A more nuanced approach to the construction of section 51(vi) is evident during the Second 
World War. This approach was guided by a series of judgments, delivered by Sir Owen Dixon, in 
which he identified a peculiar characteristic of the power. In Andrews v Howell9 and Stenhouse v 
Coleman,10 he drew attention to a singular feature of section 51(vi) which set it apart from other 
legislative powers contained in section 51. This feature was that it was a “purpose” power. This 
meant that, when called upon to determine the validity of legislation purportedly made under 
section 51(vi), the Court was required to decide whether the measure was directed to national 
defence or was properly incidental thereto. This in turn required the Court to take into account 
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extant exigencies. Implicit in this approach was a recognition that the reach of the defence 
power would depend upon the circumstances which confronted the nation at any given time. 
The power would be at its most expansive when the country was at war with enemies who 
threatened its continued existence.

In Stenhouse, regulations made under the National Security Act 1939 (Cth) empowered a 
minister, if it appeared to him to be necessary in the interests of defence of the Commonwealth 
or other related purposes, to prohibit the distribution of essential articles. A ministerial order, 
made under this power, prohibited the distribution of bread by persons who did not hold a 
license authorising them to do so. The Court upheld both the regulation and the order made 
under it as being within the defence power. The prohibition had “a real connection with the 
subject of defence.”11 The regulation of the production and distribution of bread was “clearly 
incidental to the conduct of the war.” 12

The application of similar reasoning led the Court to uphold price control,13 uniform 
taxation,14 manpower regulation,15 advertising restrictions16 and the prescription of restricted 
drinking hours in hotels.17 There were, however, limits to the Court’s benevolence. The 
Commonwealth was denied the right to regulate university admissions18 or the right to prescribe 
the terms and conditions of employment of State public servants who were not involved in war-
related work.19 During the Second World War, the New South Wales Supreme Court also placed 
limits on the operation of the defence power. In Ex parte Day; Re Courtney,20 for example, it held 
invalid an order, made under Commonwealth National Security Regulations, which sought to 
control the conduct  of “disorderly houses.”

Following the conclusion of the Second World War the Court took stock of the case law 
which had developed under section 51(vi) during the two World Wars. It accepted that the width 
of the defence power expands during time of war. The core elements of the power covered 
matters such as the enlistment and training of servicemen and women, the provision of military 
equipment, the manufacture of armourments and the erection of defence facilities. Legislation 
relating to these matters was supported by the defence power in both times of peace and times 
of war. A wider range of activities could, however, be regulated during war-time and the periods 
immediately preceding and post-dating the end of hostilities. Such regulation may apply, for 
example, to price fixing, rationing, ownership of land and employment. This “secondary” aspect 
of the defence power falls away at other times. It was not sufficient to justify the dissolution of 
the Communist Party of Australia in 1951, notwithstanding the fact that, at that time, Australian 
forces were actively engaged in fighting Chinese and Korean communist troops during the 
Korean War.21

Military discipline
Since the eighteenth century military discipline in the United Kingdom had been enforced by 
courts martial. This regime was codified during the nineteenth century. The legislation had 
application to the Australian colonies and continued to operate (subject to some modification) 
even after the enactment of the Defence Act in 1903. In general terms, the Army Act 1881 (Imp) 
and the Navy Discipline Act 1866 (Imp) applied in a modified form during peace-time but were 
given full effect in respect of Australian forces in war-time. Hundreds of courts martial were 
convened during the First World War to deal with offences committed by Australian 
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servicemen. The concept of trial by court martial was so entrenched in the forces that its 
legitimacy was not called into question. The question of whether ad hoc courts martial could 
exercise judicial power, consistently with the Constitution, was, however, raised, not by a litigant, 
but by the High Court itself, during the Second World War.

At the outbreak of that War, as had happened at the commencement of the First World War, 
the Australian Government transferred all the vessels in the Royal Australian Navy together with 
the officers and seamen who served on them to the King’s Naval Forces. The transfer was to 
continue in force indefinitely and unconditionally.

One of the vessels thus transferred to the Royal Navy was HMAS Australia. In March 1942, 
on the eve of the battle of the Coral Sea, the ship was sailing in the South Pacific Ocean. A 
seaman was murdered by being thrown overboard. Two of his fellows were charged with his 
murder. The convening authority was a Rear-Admiral of the Royal Navy who was the 
Commander of the Australian Squadron. He directed the Captain of HMAS Australia to 
assemble a court martial in the ship to try the two seamen on the charge of murder. That 
Captain was H.B. Farncomb who, after the war, returned to civilian life and became a member 
of the New South Wales Bar. He appointed a Royal Navy Captain as President of the court 
martial and some of his junior officers as members of that court. He chose to act as prosecutor. 
The defending officer was a lowly paymaster, Lieutenant Trevor Rapke, who was later to 
become a judge of the Victorian County Court and the Naval Judge Advocate General. The 
court martial convened in a harbour at Noumea.22 In the course of the trial Captain Farncomb 
told the court that he would not have undertaken the prosecution unless he had been firmly 
convinced of the guilt of both of the accused. The defending officer protested in vain. The 
accused were both convicted and sentenced to death, a penalty provided for in the UK 
legislation, but not under the Defence Act. They were transferred to Long Bay gaol in Sydney to 
await execution.

The two seamen applied to the High Court for writs of habeas corpus or, alternatively, 
prohibition. The members of the court martial, the Governor of the Long Bay gaol and the 
New South Wales Sheriff were named as respondents. The applicants argued that the power, 
under the Defence Act, which facilitated the transfer of naval assets to the Royal Navy had to give 
way to another provision of the Act which prescribed capital punishment for various offences 
but not for murder. They also challenged the procedural fairness of the court martial.

The applications faced a number of threshold problems. The first was doubt as to whether 
the High Court had original jurisdiction to issue a writ of habeas corpus. The second related to 
the alternative remedy of prohibition. The court martial was functus officio and, in any event, 
the gaol Governor and Sheriff were not officers of the Commonwealth against whom the writ 
would run. Not to be denied, Starke and Williams JJ (with McTiernan J agreeing) fixed on an 
alternative foundation for the Court entertaining the application. It had power, pursuant to 
section 76 of the Constitution and the Judiciary Act, to deal with matters arising under the 
Constitution or involving its interpretation. They held that the applications gave rise to a 
question (which had not been raised or argued by counsel) as to whether courts martial, when 
trying offences which had civilian counterparts, were impermissibly exercising the judicial power 
of the Commonwealth.
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Having raised the question, they answered it in the negative, relying on United States Supreme 
Court authority. They held that legislation providing for the trial by court martial of members of 
the Defence Force was a valid exercise of the defence power, supported by the incidental power 
and the vesting, by section 68 of the Constitution, of command of the military forces in the 
Governor-General.23 The judges clearly recognised the need for military commanders to be able 
to maintain and enforce discipline within the Defence Force. In doing so, Williams J referred to 
a possible distinction, which was to be influential in later decisions, between “ordinary criminal 
[offences] as opposed to offences against discipline and duty.”24

Had the decision been otherwise, the maintenance of discipline in Australia’s Defence Force 
would have been significantly undermined. Those forces were distributed around the world in 
various theatres of war, on land and on sea. Battles were raging. It would have been a practical 
impossibility for any court established under Chapter III of the Constitution to convene in such 
environments. The alternative of repatriating accused service personnel to Australia for trial 
(along with any witnesses) would have impinged on the fighting capacity of their units. Again, 
the Court can be seen to have adopted a pragmatic approach to ensure that essential discipline 
was preserved.

Three years later, in R v Cox; Ex parte Smith,25 Latham CJ, Dixon and Williams JJ held that 
courts martial could be empowered to hear and determine charges against former soldiers, who 
had been discharged from the forces,  without offence to Chapter III of the Constitution.

These decisions were to be treated as authoritative long after the war had ended. In a series of 
cases, decided under the Defence Force Discipline Act 1982 (Cth), the High Court reaffirmed that 
the defence power supported trial by court martial and by military officers at least to the extent 
that such proceedings could reasonably be regarded as substantially serving the purpose of 
maintaining or enforcing service discipline.26

From the earliest days of Federation the High Court was at pains to emphasise the generality 
of the language adopted by the framers of the Constitution and the purposes served by this 
device. In Baxter v Commissioners of Taxation, New South Wales,27 Griffith CJ, Barton and O’Connor 
JJ quoted with approval a passage from the opinion of the United States Supreme Court in 
Martin v Hunter’s Lessee, 28 in which Story J had said:

The Constitution unavoidably deals in general language. It did not suit the purposes of the 
people, in framing this great charter of our liberties, to provide for minute specifications 
of its powers, or to declare the means by which those powers should be carried into 
execution . . . It could not be foreseen what new changes and modifications of power 
might be indispensable to effectuate the general objects of the charter; and restrictions and 
specifications, which, at the present, might seem salutary, might, in the end, prove the 
overthrow of the system itself. Hence its powers are expressed in general terms, leaving to 
the legislature, from time to time, to adopt its own means to effectuate legitimate objects, 
and to model the exercise of its powers, as its own wisdom, and the public interest should 
require.

These principles can be seen to have guided the approach of the Court to the unforeseen 
events which, only a decade later, were to threaten the very existence of the nation. Great 
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latitude was accorded the Parliament during both World Wars when it came to determining the 
nature and the extent of measures which were adopted to assist in the prosecution of the war 
effort.

Writing in 1919, Sir John Quick reflected on the manner in which section 51(vi) had been 
interpreted during the First World War. His assessment was apt, albeit somewhat floridly 
expressed. He said that “the mandate embodied in the simple but stirring word ‘Defence’ 
interpreted by wise statesmanship and administered under the inspiration of a noble patriotism” 
had been successful in preserving and enhancing Australia’s national identity.29

Towards the end of the Second World War Sir Owen Dixon said that the Constitution was 
“an instrument of government meant to endure and conferring powers expressed in general 
propositions, wide enough to be capable of flexible application to changing circumstances.”30

That flexibility was evident in both World Wars when the Court came to determine the reach 
of the defence power. It was made possible by the wisdom and foresight of the drafters of the 
Constitution including Australia’s first Chief Justice whose memory is honoured  by this Society.
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Chapter 1

Williams Revisited
The Commonwealth Constrained but Chaplains Resurrected

Professor Anne Twomey

Tradition would have it that Henry II once fatefully asked, “Will no one rid me of this turbulent 
priest?” Ron Williams might well ask himself the same question in relation to chaplains in his 
children’s school.

Williams (No 1)
Mr Williams first challenged the Commonwealth’s chaplaincy program in 2010. The argument 
that motivated his objection to the chaplaincy program – that the Commonwealth could not 
financially support a chaplaincy program because there was a constitutional separation of Church 
and State – was rejected by the High Court in Williams v Commonwealth (No 1).1 The Court, 
however, upheld his argument that the chaplaincy scheme was invalid because it was not 
supported by legislation. It was an executive scheme, undertaken by way of grants, guidelines and 
contracts, with the only legislation involved being the appropriation of the relevant funds by the 
Parliament.

The High Court had previously held in Pape v Commissioner of Taxation that an appropriation is 
not enough – there must also be a head of Commonwealth power to support expenditure.2 In 
Williams No 1 the Court built on this finding by holding that not only must there be a head of 
legislative power, but in many cases there must be actual legislation to support the expenditure.3 
The Court, in reaching this conclusion, placed reliance on the principle of federalism,4 the 
importance of parliamentary scrutiny of executive action5 and the fact that it is “public money” 
that is being expended,6 so that proper scrutiny and care is important.

The Commonwealth’s response
After Williams No 1, the Commonwealth responded by the enactment of amendments to the 
Financial Management and Accountability Act 1997 (Cth).7 This included the insertion of section 32B 
into that Act, which gave statutory validation and authorisation to expenditure that falls within 
any of more than 400 programs described in the regulations. Some of these descriptions were 
quite specific, but others were unreasonably broad, such as programs for “Domestic Policy” or 
“Diversity and Social Cohesion”. The legislation was rushed through Parliament in little more 
than 24 hours with little debate and certainly no scrutiny of the individual programs for which 
Parliament had given the Executive carte blanche to spend. This appeared to defy the point made 
strongly by the High Court in Williams No 1 concerning the need for parliamentary scrutiny of 
executive spending. One of the programs authorised by the legislation was Program 407.013 – 
“National School Chaplaincy and Student Welfare Program”.
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Williams (No 2)
This was a red rag to a bull for Ron Williams. He launched a further High Court challenge. This 
time he challenged the constitutional validity of section 32B and Schedule 1AA of the 
Regulations which lists the programs authorised by section 32B. Williams argued that they were 
not supported by a head of legislative power and impermissibly delegated power to the 
Executive to spend on any matter that could come within these broad and often indeterminate 
categories. He also argued that there was no head of Commonwealth legislative power to 
support expenditure on the chaplaincy program in particular.

The Commonwealth responded by arguing that section 32B was supported by every head of 
Commonwealth power that could be used to support spending on any of the programs set out 
in the regulations. It argued that there were two heads of power that supported spending upon 
the chaplaincy program – the corporations power in section 51(xx) of the Constitution and the 
power to make laws with respect to benefits to students in section 51(xxiiiA).

Mr Williams won again. The High Court in Williams v Commonwealth (No 2) unanimously held 
that there was no head of power to support the chaplaincy program. It was therefore not validly 
authorised by legislation and was invalid.8 Yet no one will rid Mr Williams of those turbulent 
chaplains. Despite the fact that chaplaincy providers had wrongfully received Commonwealth 
money and were legally obliged to pay it back, the Commonwealth Attorney-General 
immediately announced that the Minister for Finance had waived any obligation for the 
repayment to the Commonwealth of the illegally spent money.9 Not only do chaplaincy 
providers get to keep the illegally received funds, but the Commonwealth’s chaplaincy program, 
despite being invalid, is continuing to operate in schools throughout the country, with no legal 
regulation until at least the end of 2014.10 After that, it will be replaced by conditional grants to 
the States under section 96 of the Constitution, assuming the States accept the grants offered. 
Unlike the previous two attempts, this method of funding the chaplaincy scheme will be 
constitutionally valid. Mr Williams may have won two battles in the High Court, but he appears 
to have lost the war.

Interesting aspects of the judgments in Williams (No 2)
There are a number of interesting aspects to the judgments in Williams (No 2). One of the most 
neglected, so far, has been the narrow scope given to both the corporations power and the 
power to legislate with respect to benefits to students. We are so used to the High Court giving 
ever more expansive interpretations of Commonwealth power that it tends to come as rather a 
shock when it does not do so.

While this paper will concentrate on the heads of power and the potential ramifications of 
the High Court’s interpretations, it will also conclude with some observations about the 
continuing doubt concerning the validity and operative effect of section 32B and the High 
Court’s third denial of the Commonwealth’s claim to be all powerful when it comes to spending 
public money.

The Corporations Power
In Williams No 1, two Justices raised the prospect that the corporations power in section 51(xx) 
may not be sufficient to support the expenditure of money by way of grants to trading or 
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financial corporations. Hayne and Kiefel JJ noted, first, that the chaplaincy scheme was not 
directed at payments to trading corporations, or, indeed, any corporation. It simply applied to 
any legal entity affiliated with a religious institution.11 Secondly, the scheme did not involve the 
regulation of the business or conduct of the trading corporation or its capacity to make the 
contract or its relationship with its employees or others. It could therefore not be characterised 
as being “with respect to” trading or financial corporations.12 The other Justices considered that 
they did not need to decide the point.

In Williams No 2, six Justices held that the corporations power did not support the chaplaincy 
scheme, even if the bodies providing the chaplaincy services could be regarded as trading 
corporations and even if the law was directed specifically at trading or financial corporations.13 
Again the Justices noted that the law involved “makes no provision regulating or permitting any 
act by or on behalf of” any trading corporation and does not regulate its activities, functions, 
relationships or business, unlike the law in the Work Choices case. It was therefore not a law with 
respect to trading or financial corporations.14

Interestingly, in doing so, the judgment of French CJ, Hayne, Kiefel, Bell and Keane JJ in 
Williams No 2 cuts and pastes from the discussion of the question by Hayne J in Williams No 1.15 
In both passages the test from Work Choices for identifying the type of law that falls within the 
corporations power was truncated by leaving out reference to laws that extend to “the creation 
of rights, and privileges belonging to such a corporation [and] the imposition of obligations on 
it”.16 These missing words are important as it is at least arguable that the making of grants to a 
trading corporation involves the conferral of rights and interests on the relevant trading 
corporation.

The problem may have been that the law in question in Williams No 2, section 32B, only 
conferred power on the Commonwealth to make, vary or administer an arrangement under 
which money is payable by the Commonwealth. It conferred no right on behalf of the recipient 
to receive the money and no obligations with respect to its use. Perhaps a law making grants to 
corporations which did confer such rights or interests or imposed obligations on the trading 
corporation might fall within the corporations power. On the other hand, it may be that the 
High Court is now reading the corporations power more narrowly than the Court had previously 
done in the Work Choices case. Unfortunately, as the Court did not explain why it had described 
the Work Choices test more narrowly or make any distinction with respect to the application of 
section 32B, its reasoning remains unknown.

If one takes the Williams No 2 judgment at face value, the Court has now found by a large 
majority that a law that merely grants money to a trading corporation is not supported by 
section 51(xx). This, however, leaves open a further ambiguity as to whether a law that both 
regulates a corporation and grants it money will be supported by the corporations power, or 
whether the part of the law conferring the grant will not have a sufficient connection with the 
head of power. If the issue was just about putting the two things in the one Act, that would 
seem to be a case of form rising over substance. The Commonwealth could give grants to 
particular corporations simply by adding them to a schedule to the Corporations Law, because that 
law already regulates trading and financial corporations. Such an outcome would seem unlikely. 
However, there is a more plausible argument that where a grant of money is incidental to the 
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regulation of a trading corporation, then it is supported by section 51(xxxix) – the incidental 
power.

On this basis, stand alone grants to trading corporations would seem not to be supported by 
the corporations power, although they might survive if either: (a) the law making the grant 
conferred a right on the part of the recipient trading corporation to receive the grant and 
imposed obligations concerning how the grant was to be used or administered; or (b) the grant 
was incidental to some form of statutory regulation of the trading corporation, its activities, 
functions, relationships or business.

As it is, it would seem that the type of ad hoc assistance that governments give to particular 
corporations, such as car manufacturers,17 vegetable processing plants,18 or aluminium smelters19 
through the medium of section 32B, may not be supported by the corporations power. They 
could, of course, be supported by other heads of power. For example, section 51(iii) allows the 
Commonwealth to make laws with respect to bounties on the production or export of goods, 
but such bounties have to be uniform throughout the Commonwealth, so it would rule out ad 
hoc assistance for particular manufacturers. The Commonwealth can also legislate with respect to 
overseas and interstate trade and commerce, but not where it involves intra-state trade and 
commerce, which would again rule out most grants to manufacturers, because they sell within 
the State as well as interstate or overseas.

Accordingly, it would be fair to say that a considerable amount of corporate assistance 
provided by the Commonwealth may in fact amount to illegal payments and be vulnerable to 
challenge.

Benefits to Students
The second power which the Commonwealth claimed supported its chaplaincy program was 
section 51(xxiiiA). Section 51 (xxiiiA) permits the Commonwealth to make laws with respect to 
benefits to students.

Section 51(xxiiiA) of the Constitution is one of the few provisions to be successfully inserted 
by referendum. It was inserted in 1946 after the High Court struck down the validity of the 
Commonwealth’s pharmaceutical benefits scheme.20 It is essentially a social security provision, 
permitting the Commonwealth to pay maternity allowances, widows’ pensions, child 
endowment, unemployment benefits, pharmaceutical, sickness and hospital benefits, medical and 
dental services, benefits to students and family allowances. Until its enactment, there was 
nothing in the Constitution that dealt with education, as this was regarded as a State matter. 
Since 1946 the question has been how far the notion of “benefits to students” allows the 
Commonwealth to intervene in education. Does it only support “social security” style payments 
to or in respect of students, or can it also support the provision of services, such as chaplaincy 
services to students?

The High Court had previously held that section 51(xxiiiA) is not confined to monetary 
payments and may extend to paying for sickness and hospital benefits to a nursing home 
provider for the provision of care to nursing home patients.21 In Williams No 2, however, the 
Court took a very narrow view of the power. It saw it as limited to welfare payments addressed 
to identified or identifiable students where the payments are directed to the consequences of 
being a student (such as lack of income and the need to pay for educational expenses).22 It does 



5

not cover payment for the provision of general services in the school that may or may not be 
used by particular students. Justice Crennan wrote separately on the point, but agreed that 
section 51(xxiiiA) did not cover the chaplaincy scheme because it was not a scheme for the 
provision of services to students “as prescribed and identifiable beneficiaries”.23

Schools funding
This may affect the validity of a range of Commonwealth grants in the education sphere. For 
many, it is doubtful whether any head of power supports their existence. 24 These include:
 407.002 – Child Care Services Support – to assist child care services to provide, support, 

promote and improve access to quality child care and early learning for children, families 
and communities.

 407.005 – School Support – To support initiatives that aim to improve the quality 
outcomes for all Australian students.

 407.006 – Teach Next – to address areas of teacher shortages in regional and hard-to-staff 
schools and to reduce the number of teachers currently teaching outside their subject 
areas.

 407.007 – National Trade Cadetship – To deliver a school-based program that provides 
opportunities for students to undertake vocational learning and develop work readiness 
skills.

 407.009 – Australian Baccalaureate – To develop a new voluntary recognised senior school 
qualification, the Australian Baccalaureate.

 407.015 – Quality Outcomes – To provide projects that support the objective of improved 
student learning outcomes in schools and a national leadership role in school education.

 407.017 – Local Schools Working Together – To encourage Catholic and independent 
schools to work together to develop shared educational facilities.

 407.018 – Student Resilience and Wellbeing – To support student resilience and wellbeing.
 407.036 – Empowering local schools – To support participating schools to make 

decisions, to better respond to the needs of students and the school community.

Apart from the constitutional validity of these grants, a more fundamental question arises as to 
why the Commonwealth is funding such programs. Many of them may be worthy, but the point 
is that it is the States that run education systems, including schools. For the Commonwealth to 
interfere selectively, dropping money like confetti for pet projects here and there and giving 
schools incentives to distort their work in order to scrabble for money, is the very least efficient 
way of dealing with education. One can only assume that these programs exist because there is a 
Commonwealth Department of Education and it takes the view that it should do something or 
be seen to be doing something, given that it does not have an education system to run. This is 
not a sensible way to run a government. It will be interesting to see whether the likely invalidity 
of these grants deters the Commonwealth in any way or nudges it back towards section 96 
grants to deal with education.

Universities
More complex issues arise in relation to Commonwealth payments to universities, many of 
which may now also be suspect. Commonwealth funding to universities, which commenced in 
1951, was previously undertaken by way of grants to the States. In 1974, the Whitlam 
Government offered to take over full funding responsibility for universities in return for the 
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abolition of fees. The States agreed and the Commonwealth is now the primary source of 
income for universities, along with student fees. Despite the Commonwealth’s financial take-
over, its funding continued to be provided by way of Commonwealth grants to the States under 
section 96 of the Constitution. It was the Keating Government in 1992 which terminated this 
system and replaced it with direct funding to universities under the Higher Education Funding 
Amendment (No 2) Act 1992 (Cth). The constitutional basis for this was believed at the time to be 
section 81 of the Constitution, perhaps supported by the corporations power and the benefits to 
students power.25 

The High Court in the Pape case clarified that section 81 only supports appropriations – not 
the expenditure of the money appropriated.26 Another head of power is, therefore, needed to 
support these direct grants to universities. 

The High Court in Williams No 2 put in doubt the application of the corporations power to 
university funding. The Federal Court had previously held in 2001 in Quickenden v O’Connor27 that 
the University of Western Australia was a trading corporation for the purposes of section 51(xx). 
Since then it has been assumed by the Commonwealth that universities are trading corporations, 
although there remain good reasons to doubt whether the High Court would make such a 
finding today.28 In any event, we now know from Williams No 2 that the corporations power is 
not sufficient to support the making of stand-alone grants to trading corporations. At the very 
least, the law that makes the grant must confer rights and impose responsibilities on the trading 
corporation or be closely connected with, and incidental to, the regulation of the trading 
corporation by the Commonwealth. While there is a great deal (too much) of Commonwealth 
regulation of universities, doubt must now be raised as to whether general grants to universities 
have sufficient connection to that  regulation to be supported by the corporations power.

The High Court also made clear in Williams No 2 that the power to provide benefits to 
students would not be sufficient to support general university funding, although section 
51(xxiiiA) is likely to support direct funding of identifiable students through loans to students 
and the subsidisation of Commonwealth Supported Places.29 Crennan J noted that section 
51(xxiiiA) would only support subsidies paid to universities where they relate to “education 
services provided to real or actual persons as prescribed recipients or beneficiaries entitled to 
those education services”.30 One cannot help but think that she was dropping a hint about 
where the problems are likely to arise, especially as the Williams No 2 case concerned schools, 
not universities.

Division 41 of the Higher Education Support Act 2003 (Cth) sets out a long list of grants that 
may be made to universities which would not appear to fall within the scope of section 
51(xxiiiA). They include:
• Grants to promote  equality of opportunity;
• Grants to promote  productivity;
• Grants to support capital development;
• Grants to assist with superannuation liabilities;
• Grants to foster collaboration and reform;
• Grants to support diversity and structural  reform;
• Grants to support structural adjustment; and
• Grants to support the development  of systemic infrastructure.
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Such grants could, of course, validly be made to universities as conditional grants to the States 
under section 96 of the Constitution. There are also other Commonwealth heads of power that 
may support some direct grants to universities. For example, it is likely that grants in relation to 
national research would be supported by the nationhood power;31 grants in relation to 
communications infrastructure would be supported by the Commonwealth’s power in relation 
to postal, telegraphic, telephonic and other like services;32 and grants in relation to international 
research projects may be supported by the external affairs power. Nonetheless, a wise 
Commonwealth Government would be reassessing all these grants to ensure that it is not 
spending money illegally and that university funding is on a sound footing.

The validity of Financial Management Accountability Act 1997 (Cth), section 32B
Another of the surprising aspects of the Williams No 2 case was that the High Court’s judgments 
were quite restrained despite enormous provocation by the Commonwealth. The Court could 
have struck down section 32B in its entirety, but chose not to do so on this occasion. Instead, it 
read down section 32B so that it only gave statutory authorisation to a spending program where 
it was supported by a Commonwealth head of power.33 As there was no head of power to 
support the chaplaincy program, the Court did not need to go further to decide the additional 
argument that section 32B and the relevant regulations amounted to an invalid delegation of 
legislative power.34 It left this point undecided, so that it may arise again in a future challenge.

One of the other problems faced by the High Court in determining whether section 32B was 
effective in its validation of the chaplaincy program, as specified in the regulations, was that the 
description of the program was so general that it was extremely difficult to determine whether or 
not it would fall within a head of power. The parties had to resort to Commonwealth guidelines 
in order to ascertain the scope of the program to assess its validity. The High Court, however, 
queried how reference could properly be made to the guidelines in order to construe the relevant 
legislative provisions and determine their validity.35 This exposes one of the great flaws of the 
legislative scheme enacted by the Commonwealth, which makes it virtually impossible to assess 
whether money may validly be expended upon any Commonwealth program specified in the 
regulations. It is another reason why it would be preferable to find both section 32B and the 
associated regulations invalid.

The reinforcement of federalism and limits on Commonwealth Executive power
The Commonwealth’s response to hearing from the Court that it has less power than it believes 
it ought to have has consistently been to ignore such statements or reject them. In Williams No 2, 
the Commonwealth argued that the High Court was simply wrong in Williams No 1 and ought to 
overturn it. In so arguing, it contended that the principles in Williams No 1 had not been 
carefully worked out over a series of cases, that Williams No 1 did not contain a “single answer” 
to the question of when legislative authority was needed for spending and that it “led to 
considerable inconvenience with no significant corresponding benefits”.36

One might well argue, on the contrary, that forcing the Commonwealth to legislate before it 
spends on new programs has the considerable public benefit of better planned, executed and 
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administered programs which are publicly defensible, but plainly the Commonwealth could not 
see beyond the “inconvenience”  of being engaged in the democratic processes  of Parliament.

It is probably not surprising that the High Court rejected all these arguments and, instead, 
reinforced its previous statements in Williams No 1. It effectively said that just because the 
Commonwealth does not like a judgment does not mean that it is wrong.

The Commonwealth tried to reassert broad expenditure powers by arguing that it had a wide 
“nationhood” power that would support executive power to contract and spend in relation to 
“all matters that are reasonably capable of being seen as of national benefit or concern; that is, 
all those matters that befit the national government of the federation, as discerned from the text 
and structure of the Constitution”. 37 The Court noted the breadth of this submission, observing:

It is hard to think of any program requiring the expenditure of public money appropriated 
by the Parliament which the Parliament would not consider to be of benefit to the nation. 
In effect, then, the submission is one which, if accepted, may commit to the Parliament 
the judgment of what is and what is not within the spending power of the 
Commonwealth, even if, as the Commonwealth parties submitted, the question could be 
litigated in this Court. It is but another way of putting the Commonwealth’s oft-repeated 
submission that the Executive has unlimited power to spend appropriated moneys for the 
purposes identified by the appropriation.38

The Court again rejected the Commonwealth’s argument. It pointed to the “false 
assumption” drawn by the Commonwealth about the ambit of its executive power. This 
assumption was that the Commonwealth Government should have all the power befitting a 
national government such as the Government of the United Kingdom.39 The High Court 
stressed that the Commonwealth was simply the “central polity of a federation in which 
independent governments exist in the one area and exercise powers in different fields of action 
carefully defined by law”.40 It squashed the Commonwealth’s pretentions to the power of a 
unitary government and again made it clear that the Commonwealth does not have the same 
power to spend and contract as the British Government.

The Commonwealth’s response
As noted at the Society’s 2013 conference, the Abbott Government faced a timing dilemma in 
relation to the application of section 32B. This was because in the dying days of the Gillard 
Government, new legislation was enacted to regulate the Commonwealth’s financial 
management system. This new Act, the Public Governance, Performance and Accountability Act 2013 
(Cth), was required by law to come into effect by 1 July 2014. The Act was intended to replace 
the Financial Management and Accountability Act 1997, but did not contain an equivalent of section 
32B.

Cognisant of this timing issue, the High Court handed down its judgment in Williams No 2 on 
19 June 2014, leaving the Commonwealth Government time to deal with the issue before 1 July. 
It did so on 24 June 2014 with the introduction of the Public Governance, Performance and 
Accountability (Consequential and Transitional Provisions) Bill into Parliament. With eerie echoes of the 
original enactment of section 32B, which was rushed through the Parliament with no real 



9

scrutiny a week after Williams No 1, this new Bill was also rushed through the Parliament in two 
days, with virtually no scrutiny within a week of Williams No 2. It appears that whichever party is 
in government, respect for the merits of parliamentary scrutiny and accountability is in short 
supply.

What this Act did, amongst other things, was to strip out most of the Financial Management and 
Accountability Act, but to preserve section 32B and associated provisions and regulations, and 
rename the Act the Financial Framework (Supplementary Powers) Act.41 Hence, constitutionally 
doubtful section 32B and the highly misleading regulations were preserved to be challenged 
another day. Both sides of Parliament can now take responsibility for giving effect to what is at 
best a highly dubious attempt to give Parliament’s blind imprimatur to carte blanche executive 
spending. Neither should be proud of their efforts.

The outcome
The outcome for Mr Williams is that after a great deal of time, effort and expense, he still has 
chaplains in his children’s school. For the Commonwealth, the outcome is that a significant 
amount of its spending may well be illegal, leaving it either to reform its current expenditure or 
hope that no one will follow Mr Williams’ example and bring a challenge to it, given the pyrrhic 
nature of his victory. Parliament remains degraded through its purported surrender of its 
responsibility to authorise executive spending. If nothing else, however, the High Court has had 
the satisfaction of putting the Commonwealth in its place by telling it that it is only one 
government in a federation, and a government of limited powers at that.
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Chapter 2

Constitutions I Have Known

The Honourable Gary Johns

I am no fan of recognising any group in a constitution. There are many reasons. For example, 
the Constitution of Indonesia reads in part, “cultural identities and rights of traditional 
communities shall be respected in accordance with the development of  times and civilizations”.

In other words, culture, as a way of life, is too fluid a concept to preserve in law.
The proponents of recognition should be reminded, for example, that the famous Papunya 

dot paintings date from 1971. Geoffrey Bardon, a “white” teacher, initiated them as therapy to 
counter Aboriginal men’s violence and drunkenness.1

Fiji’s Preamble to its Constitution recognises “the unique culture, customs, traditions and 
languages” of indigenous peoples, the descendants of the indentured labourers from British 
India and the Pacific Islands, and the descendants of the settlers and immigrants to Fiji. In Fiji, 
everybody gets a mention – except those leaders of the opposition presently exiled, who, 
incidentally, are excluded by the Constitution from voting at the forthcoming election.

Recognition has not solved Fiji’s interminable inter-ethnic jealousies, the problem that Gough 
Whitlam famously described as “too many Indians and not enough chiefs”. Thinking of people 
as nothing more than bundles of separate cultures can cause strife.

The Constitution of India refers to measures for the benefit of tribes and other groups 
considered “weak and backward”, while the Constitution of Tanzania regards some as “weak or 
inferior” and requiring special measures “aimed at rectifying disabilities in the society”.

The Aboriginal leader, Noel Pearson, recently described a common cultural practice in 
Aboriginal society – “demand sharing” or “humbugging” – in relation to alcohol. Pearson stated, 
“The ideal position is that we don’t have alcohol in Aboriginal communities because alcohol and 
strong kinship don’t mix, they drink until nothing is left”.2 Is this combination of culture and 
grog a “weakness” or sign of “inferiority”?

Should the Constitution acknowledge either that Aboriginal people are presently so 
“backward” that they cannot function as ordinary citizens or that Australian society is so unjust 
that Aboriginal people require state intervention, forever?3

Recognise what?

Whatever qualms I may have about recognition, there are many who want Aborigines recognised 
in the Australian Constitution. Members of the organisation, Recognise What?, have had the 
temerity to ask the Abbott Government what they propose Australians should recognise about 
Aborigines in the Constitution.

The Attorney-General, Senator George Brandis, and Marcia Langton, author of the 
disavowed “experts” report on recognition,4 have berated members of Recognise What? for 
“jumping the gun”.5
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Jumping the gun? When the experts reported more than two years ago, and when the 
Coalition promised to recognise Aborigines in the Constitution almost as long ago? We do not 
think so.

Indeed, the Attorney-General is considering further funding for Recognise, which is the 
propaganda arm of Reconciliation Australia. Recognise promotes the experts report and works 
on the mistaken assumption that all the Australian electorate requires to support recognition is 
to know about recognition.

Time is fast approaching when the Prime Minister, Tony Abbott, will have to make good his 
promise to propose a form of words.

Somewhat like the promise to abolish, and then merely to amend, Section 18C of the Racial 
Discrimination Act, what seemed like a good idea prior to the election now looks a tad more 
difficult. Perchance, he will ditch the idea and save us all the bother, but he may be encouraged 
by the huge success of the 1967 amendment. Indeed, the effect of the 1967 referendum was that 
the Commonwealth recognised Aborigines in the Constitution. It was, moreover, recognition 
consistent with the Constitution understood as a federal rulebook.

Is that not recognition enough?
The 1967 vote clearly reflected a desire among Australians to help Aborigines. And what help 

there has been in the ensuing years. Total expenditure on Commonwealth, State and local 
government programs for Aborigines is a staggering $25bn per year.6

Is that not recognition enough?
Aborigines are recognised in matters of parenting in the Family Law Act 1975 (Cth). 

Aborigines are recognised in matters of adoption in, for example, the Adoption Act 1984 (Vic). 
Aborigines are recognised in matters of claiming rights to bury the deceased in, for example, the 
Coroner’s Act 2008 (Vic). Aborigines are recognised in criminal sentencing in, for example, the 
Sentencing Act 1995 (WA). And, in addition, there is a plethora of land rights and associated acts 
throughout the nation.

Are these all not recognition enough?

The minimalist “Yes” case

It appears not. Both major parties and the Aboriginal industry want more.
That being so, I believe that there is a plausible “Yes” case to suit constitutional conservatives 

and policy non-romantics. It may not be acceptable to Aboriginal leaders, but it would almost 
certainly appeal to a large number of Australians.

A minimalist “Yes” case must have three elements.
First, it must sit in a Preamble with an express statement that “The preamble to this 

Constitution has no legal force and shall not be considered in interpreting this Constitution or 
the law in force in the Commonwealth or any part of the Commonwealth”. This formulation 
was contained in the Howard Government’s  Constitution Alteration (Preamble) Act 1999.

Our late colleague, Bryan Pape, who regarded such a preamble as “cosmetic” and “an 
irrelevant adornment” has nevertheless confirmed the validity of this device to keep it safe from 
constitutional interpretation. 7

Second, it must contain the words, “The Parliament, on behalf of the people of Australia, 
recognises that the continent and the islands now known as Australia were first occupied by 
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Aboriginal and Torres Strait Islander peoples”. This formulation was contained in the Gillard 
Government’s Aboriginal and Torres Strait Islander Peoples Recognition Act 2013 (Cth).

Waking up to the fact that its expert panel was not so much expert as radical, the Gillard 
Government sponsored this Act to play for time. The aim was to “build the support necessary 
for successful constitutional change”.

Third, it must not mention any characteristics of a people, such as “culture”.
Other matters, such as the removal from the Constitution of section 25 or substituting 

“Aborigine” for “race” in section 51(xxvi) are, frankly, not worth the candle. After all, the 
Constitution of the United States contains some very quaint language. Section 2, on the 
apportionment of numbers of voters for State representation, excludes Indians “not taxed”.

If these three conditions for a “Yes” case were not met, I would back a “No” case and 
demand government funding for it.

Labor heading down the human rights road

Unfortunately, Labor is heading down an altogether different track. The Leader of the 
Opposition, Bill Shorten, has announced that he wants an anti-discrimination clause written into 
the Constitution along the lines the experts recommended:

Section 116A – The Commonwealth, a State or a Territory shall not discriminate on the grounds of race, 
colour or ethnic or national origin.

What happened to recognition? And why only one ground of discrimination? Why not all 
manner of other bases for discrimination such as women, children, disability, older persons, 
sexual orientation, gender identity and so on?8

If an anti-discrimination provision is a “human right”, why not include any of the 32 civil and 
political rights, seven economic, social and cultural rights for which the Australian Human Rights 
Commission claims responsibility?

Is the race discrimination provision to have precedence over fundamental rights not explicit 
in the Constitution, such as freedom of expression,  freedom of association or property rights?

Why the obsession with race discrimination?

Race is not a permanent marker of success – the persistence of families
What Labor and others must come to grips with is that race is not a permanent blocker to 
success. Among people who have suffered from racism, bad habits may persist. Indeed, it is 
precisely those who claim to be most “cultural”, and who are most racially identifiable, whose 
habits are most likely to deny them a good life.

Gregory Clark’s study, The Son Also Rises, suggests that race and ethnicity slow both upward 
and downward social mobility but that they are not ultimate determinants of success. Race is not 
a permanent category of disadvantage or advantage in the way that, for example, genes or ability 
or application are. Clark observes that social mobility is strongly inherited within families and 
that social programs can do little to increase it.9

If Clark is right, the prospects for Aboriginal social mobility are poor, and money will be 
wasted on programs where Aborigines remain confined to socialise with families of similar 
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achievements. Social mobility can, however, be improved where the chance of meeting a partner 
from families where ability and application have been evident for generations is greater.

In short, Aborigines who reach outside the group are most likely to do best. Group solidarity 
reduces opportunity. Have you got a constitutional amendment for that, Prime  Minister?

Stop blaming racism
The Aboriginal industry does not want to hear these arguments. They would rather indulge the 
bogey of racism. A particularly egregious example comes from those paid to look for racism, the 
Aboriginal and Torres Strait Island Social Justice Commissioner, Mick Gooda, and the Race 
Discrimination Commissioner, Tim Soutphommasane.

These two claim that “one in five Australians have experienced race-hate talk and one in ten 
Australians have experienced race-based exclusion . . . and that a recent survey of Aboriginal 
people in Victoria found 97 per cent of respondents had experienced at least one racist incident 
in the past 12 months”.10

Unfortunately, they do not name the study to back the claim. Almost certainly, however, it is 
a recent study instigated and promoted by the Lowitja Institute, which attempts to attribute 
Aboriginal psychological problems to racism. The survey, Experiences of Racism, among Victorian 
Aborigines linked “self-reported” racism to “self-reported” measures of psychological distress.11 
Participants were asked, “How often have you seen people being treated unfairly because of 
their race, ethnicity, culture or religion?” This question is biased.

A positive response may indicate that the participant is prejudiced, not the “perpetrator”, or 
that the treatment may have been among non-Aboriginal groups, or that the unfairness was not 
unfair, or that there may have been a good reason for the perceived unfair behaviour. The 
survey prompted participants to look for racism as the cause of the problem, which the 
participant was able to define, after it was suggested they should look for one.

Where, under prompting from the survey, fault was found, participants were corralled to 
conclude that racism was the cause. Having been sent in search of racism, they were bound to 
attribute whatever stress they were experiencing to racism and, assuming that if there were 
racism, they would have to be suffering from it.

40 per cent of participants indicated that they had experienced racism “within the justice 
system”, which presumably means that at least 40 per cent had dealings with the justice system.

A group of Aborigines, who are highly likely attending an Aboriginal-run centre for those 
who have problems, are asked if they feel good about being Aboriginal. When they answer, 
“no”, it is inferred that racism is the cause. The survey noted, however that the most frequent 
difficulties reported by community workers in conducting surveys were low levels of literacy and 
numeracy.

These factors, not racism, may be plausible explanations for the perceived problems reported.
The survey was undertaken in two rural and two metropolitan local government areas. The 

degree to which Aborigines in Victoria marry outside of their community is very high – 82 per 
cent for men and women in Melbourne and 72 per cent for men and 75 per cent for women 
elsewhere in Victoria.12

These figures reinforce the suspicion that the sample was not random.
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Victorian Aborigines are a far less identifiable people than, for example, full blood Aborigines 
in remote Australia. As the report suggests, “someone who can be visibly identified as belonging 
to an ethnic minority group is likely to have higher exposure to racism than someone who is not 
visibly identifiable”.13 The survey, however, does not take the “visibility status” of Aborigines 
into account as there is no accepted way of assessing visibility for Aboriginal people and 
“questions to this effect were likely to be highly offensive to communities”.

Which poses the question, how would a person know that an Aborigine was an Aborigine in 
order to display prejudice? A person could also be offended because they were not identified as 
an Aborigine.

The survey, on which the commissioners relied, suffers from sampling, pre-judgment, self-
interpretation, suggestibility and invalid comparison errors. The survey not only promotes a 
cause; it also runs the risk of promoting highly suspect solutions to problems suffered by some 
Aborigines by attributing all problems to racism.

Not all cultures are civilised
Those who want to recognise culture in the Constitution play a dangerous game. They are, in 
effect, confusing culture with civilisation. Civilisation is a good thing. Getting it, however, has 
proved to be a messy and long process. Many societies and peoples have failed to achieve it.

It is no use deriding colonialism and invasion and frontier struggle if, in the Australian 
Aborigine’s case, little progress had been made along the road to civilisation. Aborigines may 
have lost the war, but they inherited a “culture” the very best that mankind has to offer.

The many measures and treasures of civilisation, where life is built around literature, science, 
commerce as well as material wealth, were not plucked from the soil. They were imported.

There are many theories as to why some societies progress and others stagnate. Few have 
anything to do with race.

Max Weber suggested that culture, inasmuch as Protestant disciplines were meant to provide 
the necessary focus for the industrial revolution, was important. McClosky suggested that, in 
northwest Europe in the 17th and 18th centuries, the bourgeoisie achieving liberty, dignity, and 
respectability drove innovation.14

Pinker suggested that the long pacification of humans occurred through political processes 
such as state monopoly force, and “gentle” commerce that overcame mistrust. It occurred also 
by overcoming bad habits such as polygamy, which left young, sometimes angry men, out in the 
cold.

These many changes gave succour to the better angels of our nature, and lessened the 
chances of being speared by an angry neighbour. 15

Our colleague, Stephanie Jarrett, reminds us how violent Aboriginal society was and, in an 
echo of its past, remains.16

Acemoglu and Robinson suggest the achievement of institutions that engender trust between 
those who barely know each other, such as property rights and power sharing or inclusive 
political arrangements, were essential.17

A great part of the political arrangements that secured a less violent society, with obvious 
exceptions, was the nation-state. As Collier argues, nations are “important and legitimate moral 
units”.18 Indeed, the nation-state may be one of mankind’s greatest achievements.
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When an Aboriginal clan uses the term, “Aboriginal nation”, they insult the achievement. 
Families roaming the desert do not make a nation.

The past was not an idyll. Australian law does not allow for killing based on superstition. 
Indeed, Australians will be punished for harming their pets, let alone each other. Australian 
civilisation is built on the lessons of history. Every Australian is a beneficiary of the civilisation 
transplanted to this land.

Recognising alone that part of Australian history, which secured no element of civilisation, is 
to damn the achievements of a civilised nation, including Australians of Aboriginal descent.

Perhaps this debate is a good thing. It may force the intellectual malcontents and their 
adherents to appreciate “the other” – the violent world that existed before civilisation.

None of these profoundly important messages of progress in human affairs can be assisted 
by constitutional change.

The Aboriginal tent embassy still stands on the lawns opposite Old Parliament House, 
Canberra: a curio of a forgotten period when treaties were in vogue. Like a treaty, recognition is 
a curio best forgotten.

The organisation, “Recognise What”, is ready to enter the fray.
We wait upon the Government to answer  our question, recognise what?
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Chapter 3

A Voyage Towards Responsible Government
The National Commission of Audit and Reform of the Federation

Peter Crone

It is fitting we find ourselves meeting in Melbourne a stone’s throw from Victoria’s Parliament 
where, 124 years ago, a Conference of Ministers convened to debate whether the time was ripe 
to proceed with federation.

That conference is memorable for the quality of the representatives and the eloquence of 
their speeches. Bernhard Ringrose Wise wrote of it:

The Melbourne Conference was very different from anything of the kind yet known in 
Australia. Its meetings were open to the public; and for the first time men saw the 
problem of Federation as a whole, and realised that the Union of the Colonies was an aim 
to be sought after for its own sake, and not only to meet the accident of some urgent 
need. Each speaker presented the question in a different light – Sir Henry Parkes was 
supremely confident, Sir Samuel Griffith cautious, Mr Playford critical and dubious – yet 
all agreed that Union was both desirable and possible.1

Sir Henry Parkes emphasised his belief that “national life is a broad river of living water” and 
that when it comes to federation there is no natural difficulty before us. “The path is plain and 
bright with the genial sunshine of our own blue heavens, with no impediment in it whatever.”2

Sir Samuel Griffith highlighted that the object of the Conference was to exchange ideas as to 
how far federation is practicable at the present time. Ever the realist, he explained “that the 
advantages of federation, like everything else, would have to be paid for” while, at the same time, 
pointing out that “the work left for provincial parliaments would still be large and important”.3

Honest Tom Playford implored the Conference to “build up slowly and carefully a public 
opinion in favour of federation”. He reminded those present “that harmony is sometimes 
improved by inserting a little note of discord now and again into the music”, and that perhaps he 
could “insert one or two notes of discord regarding the colony of New South Wales on the one 
hand and the colony of Victoria on the other hand”.4

Throughout, the formulation of the federation involved friction and strain. And, since the 
outset, the settling of the finances has usually been protracted and chaotic. But our federation 
has endured and, though battle scarred, remains loyal to us today.

This conference is occurring amidst a heightened debate on the roles and responsibilities of 
government in Australia. It is a debate that has at its core a tension between what our citizens 
want their governments to do and what governments can or should do. There are also tensions 
around which level of government should do what and who pays for it all.

One of the lessons we learn in life is the benefit that comes from reflection – pausing with 
intention to allow the lesson to catch up with us. It is rare for governments to pause and reflect 
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but, from time to time they do, in a fashion. They can take stock of the scope and effectiveness 
of their affairs through a Commission of Audit process.

The latest National Commission of Audit was convened in October 2013, some 17 years after 
the last such exercise at the Commonwealth level. The Commission of Audit comprised five 
competent, energetic and patriotic commissioners who had Australia’s best interests at heart. 
They were given a comprehensive remit focused on reviewing the Commonwealth’s finances 
and advising on steps to ensure Australia’s long-term budget strategy is responsible and 
sustainable.

The Commission was asked to assess the current split of roles and responsibilities between 
and within the Commonwealth Government and State and territory governments. It was invited 
to consider and comment upon the current architecture of Commonwealth-State financial 
relations.

The Commission’s report – Towards Responsible Government – contained some strong views on 
improving the Federation and I am delighted to share them with you.

Responsible government was a central theme of the Commission’s report. In the eyes of 
constitutional specialists, “responsible government” is about the people’s control of their 
government – that the power of the Crown is exercised in accordance with the will of the 
people as reflected in the composition of Parliament. But responsible government has wider 
connotations and an everyday meaning. For many Australians, it accords with the idea of 
governments behaving in a correct, proper and responsible manner when making  decisions.

The Samuel Griffith Society, for example, has the achievement of a greater sense of financial 
responsibility on the part of all governments as one of its objectives.

As the National Commission of Audit set about the task before it, it articulated a number of 
principles of good government to help shape its approach and to ensure the country’s financial 
goals could be achieved in a way the community understands.

Key among those was that transparency and honesty are fundamental to accountability, 
recognising that Australians have the right to information on what their tax revenues are used 
for, what the Government’s program and policy objectives are, and whether these objectives are 
being achieved.

The Commission also highlighted, as a core principle, the need to harness the benefits of the 
Federation, recognising that the States and Territories should be free to compete amongst 
themselves respecting the regional differences of a big continent.

I want to address two areas of the Commission’s Report. First, I will make some comments 
on its findings on government in Australia today and the current division of responsibilities.

Second, I want to talk you through the proposals from the Commission of Audit to reform 
the operation of the Federation.

I will also offer some comments on how reform of the Federation might be made to come 
about – perhaps taking a lead from the Honourable John Macrossan’s remarks to the Melbourne 
Conference that “it  is the leaders who begin reforms, and the people take it up from them”.5
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The role of Government
In the first part of its Report, the National Commission of Audit looked at what Australians want 
their governments to do and outlined some views on the role governments should play. It also 
undertook an examination of what governments actually do in Australia today.

In terms of expectations about government, the Commission highlighted a number of 
features.
 Australians expect their governments to set and maintain sensible laws and provide for law 

and order. They expect the government to take responsibility for the defence of the 
nation, for national security and for protecting our borders.

 Australians see governments as having a central role in providing access to essential 
services such as basic health and education, especially for children. They look to 
governments to ensure important infrastructure such as roads, railways and bridges is 
provided in a timely and efficient manner. 

 There is an expectation that governments will provide a social safety net which helps 
protect the poor, the vulnerable, the elderly and the truly disadvantaged as this is the 
Australian way. 

 Australians expect their governments to play a role fostering long-term economic growth 
and economic stability by ensuring a sound policy framework is in place. Where necessary, 
they should aim to help ensure that markets work efficiently, that incentives align private 
actions with the public interest and that people and businesses face as wide a range of 
choices as the economy can reasonably provide. 

 Australians also look to their governments to reduce the overall risk in society, with many 
looking further, wanting governments either to solve all of society’s risks or protect them 
from the inherent risks of everyday life.

In terms of what governments actually do in Australia today, the Commission found that in total 
the Commonwealth, State and Territory governments spend some $500 billion in delivering 
services to Australians. The reach of government is seen through many avenues:
 In the area of law and order we have some 1,000 judges, magistrates and coroners who 

deal each year with around 800,000 criminal cases and 500,000 civil cases. There are 60,000 
sworn police officers and 21,000 fire and emergency workers.

 In the area of Defence, there are 58,000 members of the Defence Force along with over 
20,000 reservists deployed across 43 bases.

 Each school day more than two million primary school children and one and a half million 
secondary school children attend the nation’s 6,700 public schools and 2,700 Catholic and 
independent schools where they are taught by some 290,000 teachers. State and Territory 
governments operate, subsidise and regulate 7,600 pre-schools and kindergartens which 
provide early childhood learning for around 300,000 children.

 Some 900,000 Australian students and 300,000 international students attend Australia’s 39 
universities. 

 Australia has 753 public hospitals and just under 600 private hospitals that provide around 
86,000 hospital beds. In a typical year, nine million Australians are admitted to our 
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hospitals for an average stay of three to six days. Some 70,000 medical practitioners and 
250,000 nurses attend to our health needs with the Commonwealth Government 
providing more than 340 million rebates per annum under the Medicare System. 

 Australian governments provide assistance to the 680,000 Australians with a significant 
disability who require daily care with the States having primary responsibility for delivering 
these services. The Commonwealth provides the Disability Support Pension every 
fortnight to 820,000 people who are mostly unable to support themselves through 
employment.

 Assistance to the unemployed is a key component of Australia’s social safety net and, at 
present, the Newstart Allowance supports approximately 740,000 people without a  job.

 Some 2.4 million Australians receive the Age Pension at a cost of $40 billion per year and 
the Commonwealth spends over $20 billion each year on assistance to 1.9 million families 
with children.

 Australia’s governments provide much of the nation’s infrastructure including 900,000 
kilometres of roads, 33,000 kilometres of rail, 750 kilometres of public rail networks in our 
capital cities, 50 major ports and 400 water treatment plants.6

The provision of these and other services is divided between Commonwealth, State and 
Territory governments. Our Constitution sets the basic rules of government – rules which were 
conceived and approved by Australians and characterised by a federal system.

Simple rules and arrangements are best for managing complexity. The shared roles and 
responsibilities between the Commonwealth and the States have been problematic and the 
Commission of Audit found they remain problematic to this day, however.

The division of responsibilities (or the lack of such a division) that currently prevails 
contributes to a less functional Federation. They are a fertile ground for reduced efficiency, 
effectiveness and fairness of service delivery. They contribute to a lack of accountability over the 
quality and cost of services provided.

In health, for example, the Commonwealth has responsibility for primary health care 
(including doctors and pharmaceuticals) and largely funds private hospitals while the States have 
responsibility for managing public hospitals.

Funding arrangements between the Commonwealth and the States for public hospitals are 
complex, resulting in a lack of clarity when it comes to political responsibility and accountability.

A poorly designed division of responsibilities creates incentives for cost shifting between 
governments. Patients discharged from State government-run public hospitals are often referred 
to their local general practitioner who is subsidised by the Commonwealth. Separately, a lack of 
Commonwealth-funded aged care places in a particular area can result in public hospital beds 
being inappropriately occupied by elderly people.

The States operate public schools on a day-to-day basis, including running their own systems 
and regulating non-government schools. While the Commonwealth does not have specific 
constitutional responsibility for schools, it has, since the 1970s, taken an increasing role in 
schools funding. However, the Commonwealth largely funds independent schools, so here, too, 
responsibilities overlap.
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In housing, the Commonwealth has no constitutional power. The States take the lead in 
provision of public housing and, along with community-based organisations, in addressing 
homelessness. Nevertheless, the Commonwealth spends a significant amount on housing 
through rent assistance and through direct payments to the States for affordable housing and 
alleviating homelessness. Moreover, mental illness is a substantial contributor to homelessness. 
Again, there are overlapping responsibilities between  the Commonwealth  and the States.

Commonwealth and State governments both direct significant funding towards Indigenous 
affairs, through both mainstream and Indigenous-specific programs and services. While funding 
is almost equally split, there is substantial overlap and duplication in Indigenous programs 
provided by the Commonwealth and the States.

In the town of Roebourne in Western Australia, for example, the 1,150 predominantly 
Indigenous residents are serviced by some 400 different programs funded variously by both the 
Commonwealth and State governments.

Perhaps nothing characterises the blurred roles and responsibilities of the Commonwealth 
and States better than the formal framework of revenue assistance, national agreements and 
national partnership payments that currently exists under the 2008 Intergovernmental Agreement on 
Federal Financial Relations.

This agreement governs total Commonwealth funding to the States and Territories which, in 
the financial year, 2013-14, comprised:
• $51 billion in untied general revenue assistance (largely revenue from the goods and services 

tax); 
• $31 billion in semi-tied funding through a number of national agreements and associated 

specific purpose payments in areas like schools and hospitals; and 
• $14 billion through national partnership agreements on matters of supposed national 

importance which have varying degrees of conditionality attached.

The extent of vertical fiscal imbalance in Australia today is apparent in the fact that total 
Commonwealth funding to the States and Territories, at around $96 billion, represents about 
one quarter of Commonwealth outlays and provides the States with some 40 per cent of their 
revenue.

The 2008 Intergovernmental Agreement aimed to simplify arrangements through a smaller number 
of financial transfers from the Commonwealth to the States and to provide the States with 
greater flexibility to spend the money provided by the Commonwealth.

While there was an initial decrease in the number of funding agreements with States, the 
number grew again as Commonwealth ministers sought to prescribe particular policy directions 
or categorise policies and projects as being of significant national importance. This was 
manifested mostly through a proliferation of national partnership agreements.

At latest count, the current structure of intergovernmental relations in Australia constituted 
six national agreements, 144 national partnership agreements, 230 separate implementation 
plans, a dozen COAG standing councils, select councils and Legislative and Governance Forums 
and many more associated regulatory and oversight bodies. Within this mix, there are 19 
agreements that are active, under development or recently expired which together total only $33 
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million in funding. The administrative cost of developing such agreements and complying with 
reporting requirements is confounding.

Indeed, the overall architecture can only be characterised as unruly and confused – even 
chaotic.

Speaking at the 2007 meeting of the Samuel Griffith Society, Professor Geoffrey Blainey 
highlighted how “praise and blame form the gearbox of democracy” and that “it is vital that a 
government responsible for creating chaos or letting chaos reign should be pinned down”. 7

A suggested approach to reforming the Federation
Any approach to reforming intergovernmental arrangements will, of necessity, require a 
significant correction of the Federation’s vertical fiscal imbalance, as well as a complementary 
reallocation of functional responsibilities and a significant reduction in tied grants.

This was the path pursued by the National Commission of Audit.

Rationalising roles and responsibilities
In reassessing roles and responsibilities across levels of government – determining “who should 
do what” – the Commission emphasised the key principles of  subsidiarity and sovereignty.

Subsidiarity
Under the principle of subsidiarity, policy and service delivery should, as far as practicable, be 
devolved to the level of government closest to the people receiving the services. This recognises 
that sub-national governments are likely to have greater knowledge about the needs of citizens 
affected by their policies. It allows programs to be tailored to meet community needs.

Subsidiarity contributes to greater competition and experimentation within the Federation, 
which should make us better at solving policy problems.

Governments should also operate at their natural levels. Policy oversight for national issues 
should go to the Commonwealth with responsibility for regional and local issues predominantly 
going to State and Territory governments.

Sovereignty
Under the principle of sovereignty, as far as practicable, each level of government should be 
sovereign in its own sphere. This is what the founders had in mind when they envisaged a move 
to “coordinate federalism” – that is, a system in which there was a well set-out, comprehensive 
allocation of responsibility.

When reviewing roles and responsibilities, government activities should be allocated to one 
level of government where possible. This will provide greater clarity and accountability.

It will be essential that the States have a deep involvement in any review of roles and 
responsibilities. Most substantial reforms will require the Commonwealth and State governments 
to work together to determine which is the appropriate service provider. Having done that, an 
assessment can be made of the required level of funding. It would then be incumbent on 
governments to explain this to the broader public.

Key areas where roles and responsibilities should be reviewed include:
• Areas where constitutional responsibilities lie with the States, but where the 

Commonwealth currently has a significant financial contribution, such as schools funding;
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• Areas of State responsibility where the Commonwealth currently has sub-sectoral 
responsibilities such as for specific environmental outcomes and regulation; and 

• Areas where Commonwealth transfers to the States are growing at an unsustainable rate, 
such as payments associated with hospital funding. 

Addressing Vertical Fiscal Imbalance
The pressing need to rectify the extent of vertical fiscal imbalance was close to the hearts of the 
members of the National Commission of Audit. This is not altogether surprising. Two 
Commissioners, Peter Boxall and Tony Cole, had a deep involvement in the Working Party on 
Tax Powers that reported to the Special Premiers Conference in November 1991.

This Working Party provided a broad assessment of possible options which sought to 
increase the fiscal autonomy of the States, recognising “that it is a basic tenet of a democratic 
system that the success with which governments perform their roles depends a great deal on the 
extent to which they are accountable to the community”. 8

Twenty-two years later, the National Commission of Audit could not have agreed with this 
sentiment more. The Commission considered a number of options that could be used to address 
the vertical fiscal imbalance, including:
• Introducing additional State taxes;
• Adjusting the rate and/or base of the goods and services tax;
• Providing additional untied funding to the States; and
• Providing the States with access to part of the Commonwealth’s personal income tax base.

In its deliberations, the Commission of Audit determined that the best option would be to 
increase State and Territory revenue capacities by providing them with access to the 
Commonwealth’s personal income tax base.

There is no constitutional or legal limitation on the States imposing their own income taxes. 
There would be, however, substantial administrative and compliance costs in each State and 
Territory levying its own income tax.

Giving the States access to the Commonwealth’s personal income tax base would provide 
them with another growing revenue source, but should not significantly affect compliance costs 
for Australian taxpayers. All income taxes would continue to be collected by the Australian 
Taxation Office.

Under such an approach, the Commonwealth would reduce its income tax rates by a certain 
amount and the States would then replace this reduction with an income tax surcharge.

A starting point would be to require a similar surcharge for all States with the State surcharge 
exactly offsetting the reduction from the Commonwealth.

By way of illustration, the Commonwealth could permit States to access the personal tax base 
directly by reducing the current personal income rate of 32.5 per cent (which applies on incomes 
from $37,000 to $80,000) by 10 percentage points to 22.5 per cent.

A 10 percentage point “State income tax surcharge” could be introduced to bring the overall 
rate back to 32.5 per cent. This 10 percentage point State surcharge would be hypothecated to 
the States providing them, in this example, with an estimated additional revenue source of 
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around $25 billion per year. In this case the overall personal income tax rate faced by Australians 
would not change.

The impact of lower revenue collections for the Commonwealth would be offset through an 
equivalent reduction in the payment of other Commonwealth financial assistance to the States. 
In other words, the financial implication would simply be a substitution of a new untied source 
of revenue to the States to replace a series of tied grants.

A more ambitious variant of this approach would be to extend the income tax sharing 
arrangement by allowing the States, individually, periodically to adjust the surcharge rate (either 
up or down by several percentage points).

This has the potential to inject further competitive tension into the Federation as States 
would have the autonomy to set rates and compete amongst themselves. State governments 
would then be more accountable because the link between their taxing and spending decisions 
would be clearer to the electorate.

The Commission recognised that such a change would represent a substantial shake-up of the 
current federal financial arrangements. There would be considerable legal, technical and 
administrative details to resolve. This should not, however, stand in the way of genuine reform.

A change in current arrangements to permit the States to levy an income surcharge would 
have to take account of the need for the Commonwealth to be able to continue to effect its 
broader macroeconomic and income distribution responsibilities, recognising the role that 
income tax may play in this regard.

Such an arrangement would require an agreement between the Commonwealth and the States 
on future changes to personal income tax brackets and thresholds.

The Commission considered that the option of providing the States with access to the 
Commonwealth’s personal income tax base, and allowing them to compete on their surcharge 
rates, would be the best way forward to address vertical fiscal imbalance.

This option was preferred over increasing the rate or extending the base of the goods and 
services tax. As the States do not have control over either the rate or base there were unlikely to 
be benefits from this option in the promotion of greater competitive federalism.

Nonetheless the Commission did see merit in re-examining the goods and services tax within 
the context of broader taxation reform in Australia, recognising that it is one of the more 
efficient and less distorting taxes.

Some commentators viewed the Commission’s proposal to provide the States with access to 
the Commonwealth personal income tax base as radical. But this is not the case. Variants of this 
idea have been considered before.

In January 1970, the Premiers of all States signed a document entitled The Financial 
Relationships of the Commonwealth and the States which envisaged a scheme whereby the States 
should have access to income tax.

At the subsequent Premiers’ Conference, the Prime Minister rejected this proposal, citing a 
number of objections, including macroeconomic policy-making considerations and the 
“equitable” treatment of all Australians brought about by uniform taxation.

Conversely, in 1978, when the Commonwealth provided an opportunity to allow the States to 
levy marginal income tax surcharges or rebates, the offer was declined in part because the 
Commonwealth was not prepared to make room by lowering its rates.
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What is different this time is the fact that the Commonwealth would make room and, in 
doing this, overcome any perception of double taxation occurring – an argument that was 
mounted forcefully in the past.

Improving Horizontal Fiscal Equalisation
The Commission of Audit also touched briefly on the difficult issue of horizontal fiscal 
equalisation. Under the current Intergovernmental Agreement on Federal Financial Relations, 
the States are entitled to receive payments from the Commonwealth equivalent to the revenue 
received from the goods and services tax with the allocation set in accordance with the 
recommendations of the Commonwealth Grants Commission.

In 2013-14, around $5 billion or 10 per cent of the total $50 billion in GST payments was 
redistributed among the States. This is a well-established process, but it is nonetheless 
contentious. For example, the 2012 GST Distribution Review – comprising a panel, ironically, of 
a South Australian and a former Premier from New South Wales on the one hand, and an ex-
Premier from Victoria on the other hand – found that the “recipient” States support the existing 
equalisation system while the “donor” States see many problems with it (recognising that the 
donor States represent 90 per cent of Australia’s population).

That Panel, while presenting a comprehensive series of recommendations, did not suggest 
fundamental change to the equalisation system over the short to medium term. It noted that “it 
is not possible to closely replicate the outcomes of the current system in a dramatically simpler 
way”.9 Or, to paraphrase the Panel, the idea that a dispute over a fixed pot of money could be 
resolved happily seemed unlikely from the outset.

An important point to appreciate – and one made by the Panel – is the link between issues 
around vertical fiscal imbalance and horizontal fiscal equalisation.

If steps are taken to address vertical fiscal imbalance in the Federation, the States’ revenue 
raising capacity would be better linked to their service delivery responsibilities and a substantially 
simplified form of horizontal fiscal equalisation could apply.

The Commission of Audit picked up on this theme. It noted that, if a substantial reduction in 
vertical fiscal imbalance was achieved, then it would be possible to move to a model where there 
was minimal redistribution between the current donor States but with targeted distribution 
towards the current recipient States.

One option would be for all States to receive an equal per capita distribution of GST 
collected. Such a distribution would leave the fiscally-stronger States better off compared with 
existing arrangements

So as to preserve the current share of the fiscally-weaker States, it would be necessary for the 
Commonwealth Government to make “top up” payments to them. The Commonwealth would 
need to fund an additional $5 billion in equalisation payments if the goal was to ensure that no 
State was worse off than is the case today.

The Grants Commission would retain a role in determining the basis for the allocation of this 
additional amount among the smaller States.
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The Quid Pro Quo
As part of any agreement to move to new financial arrangements within the Federation, it would 
be necessary to negotiate a transfer of responsibilities for areas of spending where the 
Commonwealth currently makes tied grants.

As outlined earlier, total tied grants provided to the States in 2013-14 were around $45 billion.
Of this total, around $14 billion is for National Health Reform Funding (that is, hospitals 

funding), just over $13 billion is for specific payments in education (that is, schools funding) and 
$4 billion in other payments for specific purposes for skills, disability and housing. The 
remaining $14 billion is made up of payments under 144 different national partnership 
agreements.

It would be a matter for negotiation as to how, in the Commission’s illustrative example, the 
additional $30 billion in revenue received by the States – that is, the $25 billion from accessing 
the personal income tax base and the $5 billion in additional equalisation payments – would be 
offset by lower tied grant payments.

One possibility would be for responsibility for schools funding to be transferred from the 
Commonwealth to the States. The $13 billion that the Commonwealth currently provides 
through the National Schools specific purpose payment would no longer be paid, with the States 
instead using the proceeds from having access to the personal income tax base to fund this area 
of activity.

Other existing tied grants, including many of the National Partnership Agreements, could also 
be abolished. To the extent that the proportion of tied grants from the Commonwealth reduces 
substantially, State governments will enjoy greater budget flexibility – with flow-on effects for 
the efficiency and effectiveness of government and increased accountability.

A Way Ahead
In establishing the National Commission of Audit, the Abbott Government noted that any 
views and recommendations made would help inform a White Paper on Reform of the 
Federation. The terms of reference for that process were released by the Prime Minister, Tony 
Abbott, in June 2014.

They make sense, seeking to achieve a more efficient and effective Federation, clarifying the 
roles and responsibilities for States and Territories and aiming for less Commonwealth 
intervention in areas where States have primary responsibility. They recognise the importance of 
addressing the vertical fiscal imbalance.

A process has been outlined for progressing this White Paper – it will be developed within 
the Department of the Prime Minister and Cabinet and overseen by a steering committee of 
senior bureaucrats at the Commonwealth and State levels. It will be a standing item on the 
agenda of the Council of Australian Governments. Relevant background papers are to be 
released later in 2014 with the White Paper completed by the end of 2015.

A sound and transparent process is essential for the development and implementation of 
good policy. And it is good policy to reform the operation of the Federation to make it more 
effective. But we need to be wary of processes that get subsumed within the Council of 
Australian Governments – an institution that has in recent times shown itself to be a ship 
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without a compass, with a rudder often entangled in seaweed. Undue and complex processes 
have enveloped it and thwarted the passage of good government and an effective Federation.

If reform of the Federation is to succeed, the States and Territories must be genuine partners 
and the Commonwealth  must not be permitted to  over-reach.

Perceptions from Canberra that the Commonwealth is the only capable financial and policy 
fixer should be disabused. We have to overcome the notion that it is only the Commonwealth 
that has an appetite for reform and that only it possesses robust policy insights. But the States 
will also have to step up to demonstrate that they, too, can be reformist and are prepared to take 
on powerful vested interests.

Overcoming these challenges is not easy. The general public, as Sir Samuel Griffith wrote, 
“wanted to know – as unfortunately they do in most cases – what money there is in it, and 
beyond that it was of no interest to a majority”.10 To this day, federalism as an ideal struggles to 
capture the public’s imagination.

There is much at stake. Giving fresh life to the Federation will lead to better and more 
accountable government in Australia.

Reforming the Federation will take considerable political will. Inertia is difficult to overcome 
and people are hard to convince. At the same time, partisan politics is blowing a fierce and 
unpredictable gale.

But we need to recognise that our political parties are passengers on board the same ship. If 
they wreck it, all will perish. When it comes to the Federation and furthering the cause of 
responsible government in our country, we need our leaders to map out a picture of the future 
and then chart a path to get us there.

It is part of our national folklore that Samuel Griffith brought the Queensland Government 
yacht, Lucinda, to Sydney for the 1891 National Australasian Convention. She was put to historic 
use when the final stages of the 1891 draft of the Constitution were completed while cruising the 
Hawkesbury River.

Today, we appreciate that it is only great men and women who leave a visible wake for any 
length of time after their passage.

The high enthusiasms and fervent hopes of our founding fathers should inspire us again. 
They remind us that to have common glories in the past, to have a common ideal in the present, 
to have achieved great things together, to be determined to achieve more – that is what makes a 
nation great.
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Chapter 4

The Case for Competitive Federalism

Senator David Leyonhjelm

My party, the Liberal Democrats, supports competitive federalism. I know this is a key concern 
of The Samuel Griffith Society. It is what I plan to talk about in this address.

Most Australians would shake their heads if you asked them what competitive federalism 
meant. As a Senator, I hope to change that.

Quite often you hear the claim that we are over-governed. It is true. But the solution I often 
hear is to abolish State governments. For  a very good reason I do not agree with that.

Many eminent economists believe that both our prosperity and individual liberty would be 
enhanced by moving away from the cooperative federalism that we now have in Australia, and 
returning to the competitive kind we once had.

Wolfgang Kasper, Emeritus Professor of Economics at the University of New South Wales, 
is one of them. He labels our present system as “hollow federalism,” and says it is to our nation’s 
detriment. He believes pitting State against State is a surer way to a more prosperous and free 
society.

It is not just economists. Bob Carr, long-time Premier of New South Wales, deplores that 
“Australia has the most centralized federal system in the world.”

There is also philosophical and historical support. Thomas Jefferson advocated for the 
counties of the individual States to be divided into wards, which would effectively be 
“elementary republics” where “the voice of the whole people would be fairly, fully, and 
peaceably expressed, discussed and decided by the common reason” of  all citizens.

Like Professor Kasper, we want to see the States more autonomous and with the right to levy 
taxes. In our view that would encourage competition between the States in pursuit of economic 
growth and development. Competition spurs innovation and spawns a host of entrepreneurs 
resulting in more jobs.

We place an important proviso on this. We consider Australians are already overtaxed, so this 
change should occur in the context of a reduced overall tax burden.

Competitive federalism was a bedrock policy when our Constitution was framed. The political 
leaders of the States gave their governments the right to levy income tax with minimal 
involvement by a distant central government tasked with the management of a few national 
responsibilities, most importantly external affairs and defence.

Those wise men knew what they were doing. As Niall Ferguson, one of the most 
authoritative historians of modern times, put it – the evolution of competition between political 
bodies is the killer app of Western capitalism.

James Allan, Garrick Professor of Law at the University of Queensland, has experienced the 
many benefits of competitive federalism in his native Canada. He says: “You have better 
outcomes across a range of criteria when states have real power and are not at the mercy of 
central government’s diktats.”
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Professor Allan cites the United States as an example of the benefits that derive from the 
diversity in social and economic systems enjoyed by its citizens. “You can live in high taxing, 
high service providing California, or low taxing, fewer services providing Texas.”

The Australian Federation has evolved into a cluster of mendicant States, economically reliant 
on handouts from the Commonwealth. Our founding fathers would have been shocked to 
witness how the federal system of funding regressed into the unedifying spectacle of the State 
premiers, like medieval serfs, trudging up the hill to Canberra Castle, tugging their forelocks, to 
be given handouts at the discretion of the all-powerful Laird, the Prime Minister.

Too often, in an embarrassing spectacle, they trudged back down the hill loudly bemoaning 
the meanness and hard-heartedness of the Laird.

Even with the goods and services tax (GST) allocated to State governments, the Federal 
Government decides how it is divided among them. The most successful States, such as Western 
Australia, get much less back than they generated, while the least successful States, such as 
Tasmania, get far more. So, failure is rewarded and success is punished.

Maurice Newman, the former chairman of the Australian Stock Exchange and now chairman 
of the Prime Minister’s Business Advisory Council, derides this system as “socialist horizontal 
fiscal equalisation.”

Professor Allan says, “I cannot think of another functioning federal democracy where States 
don’t have income taxes.” The United States, Germany, France, Switzerland and various other 
modern democracies all have one form or another of competitive federalism, with the power to 
impose income tax on their citizens shared between the States and each central government.

Switzerland has 23 states, known as cantons, which compete with each other in offering low 
taxes to attract multinationals to establish regional headquarters or other operations there. Even 
though Switzerland is competing with other regional economies such as the Netherlands and 
Germany to attract business, its low tax rates, prompted by competition among the cantons, are 
a huge attraction.

Switzerland’s general corporate tax rate is 8.5 per cent. When average cantonal and municipal 
taxes are included, the average corporate tax rate in Switzerland is 21.2 per cent, compared with 
about 30 per cent for Germany and 25.2 per cent for the  Netherlands.

The cantons are snapping at each other’s heels. Schaffhausen, north of Zurich, near the 
German border, halved its corporate tax to 16 per cent, in 2008. Obwalden, south of Zug, 
undercut Zug to introduce the lowest corporate rate in Switzerland, 12.7 per cent, attracting 450 
small companies for each of the past three years, netting 2,000 new jobs. Rather than seeing big 
business as a cow to be endlessly milked, which every level of government in Australia seems to 
regard as absolute truth, the Swiss cantons vie to bring business into their locations, particularly 
multinationals. And taxing them less, not more.

Many here would know that the States lost the power to levy income taxes in 1942. The same 
year Queensland, Victoria, Western Australia and South Australia challenged Canberra over the 
grab in the High Court but lost the case. As we all know, the Commonwealth has retained that 
sole right ever since.

An inevitable consequence has been the expansion of the Australian public service. The most 
dramatic rise took place during the first decade of this century, almost all of it under the 
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leadership of John Howard, when the number of Australian public servants rose by 40 per cent, 
from 110,000 to 155,000.

The population of Australia did not rise by anything near 40 per cent during that period. 
Many more Commonwealth departments and regulatory bodies were created. More and more, 
services that were once the sole responsibility of the States were seized or shared by the Laird 
and his crowd of courtiers in Canberra.

The National Commission of Audit recently proposed that the Commonwealth make room 
for the States, perhaps by dropping its own personal tax rate by ten percentage points. The 
States could then charge a State income tax on top of the Commonwealth tax. Some could 
charge all or most of the 10 per cent while others could charge much less.

I prefer all Commonwealth involvement in health and education to cease, but implementing 
the Audit Commission’s suggestion would be a start. Once the States are no longer beholden to 
the Commonwealth for everything, they should be willing more often to tell the Commonwealth 
to keep its greedy snout out of their business.

That can only be to the good of our country. Competition between the States should not 
only be about financial management, but also social questions. The success of State governments 
should be based on how attractive they can make their States to live and work there.

The Government needs to be encouraged, prodded and kicked on this issue. I am expecting 
to do just that. But let us be realistic; this is probably a long-term goal.

I am just one voice, but every journey has to start somewhere. For at least the next two years, 
and perhaps six, I will be part of the balance of power. I will be using that to push this issue.

And I would encourage each of you to raise your voices also. Together we might make a 
difference.
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Chapter 5

The World is Run by those who Show Up

Senator Bob Day

Early in July 2014 I asked my first question in the Senate. It was directed to the Minister for 
Employment and Leader of the Government in the Senate, Senator Eric Abetz (Lib, Tas). My 
question caused quite a stir in the chamber. I was told it was most unusual for a senator to be 
jeered and heckled whilst asking a first question. The President had to calm down the likes of 
Senator Doug Cameron (ALP, NSW) and Kim Carr (ALP, Vic) so I could finish the question. It 
went like this:

I refer to the Prime Minister’s statement on 28 May this year [2014] when he said “People 
are more than capable of making decisions based on what is best for them”, and also to 
the statement by the Minister for Social Services [Kevin Andrews] when he said, “The best 
form of welfare is a job”. If both those statements are true, why then can a person over 
the age of 18 in my home of State of South Australia 
• get married
• have children
• drive a motor vehicle 
• fly an aeroplane
• buy a house 
• take out a mortgage
• enter into a mobile phone contract 
• travel to some of the most dangerous places on earth
• smoke cigarettes
• drink alcohol 
• enlist in the armed forces and shoot enemy combatants, and, of course,
• vote
but NOT enter into an employment arrangement which, and I again quote the Prime 
Minister, “is best for them”?

I then asked two supplementary questions:
1. Given rising levels of unemployment in Australia and in particular tragically high levels 
of youth unemployment in my home State – over 40 per cent in some areas, will the 
Government please allow young people who want to, to “opt out” of the Fair Work Act 
and allow them to enter the workforce on their own terms if they so choose?

And: 
2. Given the clear emergency that now exists with respect to youth unemployment, for 
those young people and their families who wish to, will the Government please allow these 
young people to fund their own job subsidy by allowing them to work at rates of pay and 
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under terms and conditions which they consider – and I again quote the Prime Minister, 
“is best for them”.

After Question Time, the Leader of the Opposition in the Senate, Penny Wong (ALP, SA), 
apologised for her side’s behaviour and took me around to Bill Shorten’s office for a cup of tea.

My plan as a senator was to keep a low profile and stay below the radar for the first six 
months to get the lie of the land. I was hoping I would not get noticed until next year. Things 
did not quite work out that way. In fact the plan fell apart on Day 1 – as the old saying goes, 
“No battle plan survives first contact with the enemy”.

I was picked up bright and early on my first day by the Comcar service. “Good morning, 
Senator” said the driver. “Good Morning, Peter”, I responded. Then he said something I was 
not expecting. He asked, “Will I take you into Parliament via the basement carpark to avoid the 
media, Senator?” I said, “Oh, is that what the others do?” He said, “Yes . . . apart from the 
Greens”. So I thought, no, this is my first day on the job, I am not sneaking in via the basement. 
So I said, “No, take me to the main entrance, Peter. This is my first day on the job, I am walking 
in through the front door!” Suit on, briefcase in hand . . . 

When I arrived, sure enough there was the media pack congregated around Christine Milne 
(Greens, Tas). When I got out of the car a whole pack of cameras and microphones pounced on 
me, asking all sorts of questions. When they had finished, one of the media crew said, “Thanks 
for stopping, that was great. Will you come again tomorrow, all we ever get is Greens!” He then 
said, “When you come tomorrow, stand about a metre further that way so we can get a better 
shot and if you get one of your staff to stand between those two cameras, we’ll be able to give 
you much better coverage!”

So I did the same the next day, and the next, and then I started getting telephone calls from 
the various political commentators on Sky News like Graham Richardson and Lateline and 
Capital Hill, etc. So there went the low profile!

The Comcar driver’s comment about the Greens was very telling. The Greens really do 
dominate the place. There is an old saying: “The world is run by those who show up”. And the 
Greens show up to everything. They speak on every motion, always moving amendments, calling 
divisions, constantly working the chamber, sidling up to other cross-benchers, calling press 
conferences, getting their message out every day. The Greens are serious. They show up. There 
are only 10 of them out of  76, but their influence is out of all proportion to their numbers.

Another observation concerned the seating arrangements. As we know, the Senate is the 
States’ house. There are 12 Senators from each Original State plus two each from the Territories. 
But Senators do not sit with their State colleagues. They sit with their party colleagues. This 
came up recently in South Australia where our Premier said he was going to call in South 
Australia’s Senators and get them to block the proposed funding cuts to South Australia that had 
been flagged in the Budget. The Premier was on local ABC radio with his plan and they got me 
on the line, asking if I would go along with this. The Premier said:

I want their support in calling for changes to this budget, in particular those cuts to health 
and education which are going to so dramatically affect ordinary, everyday South 
Australians. So I’ll be writing to all of the Senators setting it out. I want to make sure that 
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they fully understand the effect on South Australians so that they can represent South 
Australia in the Senate. I’m asking our Senators to represent South Australia and to make 
their voice heard.

They then crossed to me and I responded by saying this new found federalism of the 
Premier’s was music to my ears. I said that is what the Senate is for . . . to represent the States, 
and I am looking forward to hopefully the Premier saying that, in future, Labor Senators will 
vote in the interests of South Australia because I cannot think of an example in the last 50 years 
where Labor Senators have voted for South Australia against their interstate colleagues. The 
River Murray is probably a good example.

Suffice to say, I did not hear from the Premier.
I do meet representatives from other States – MPs, Senators, academics, public policy 

commentators and others and hear how seriously fed up the other States are with South 
Australia’s performance because they are the ones picking up the tab.

In his recent budget, the Treasurer of South Australia forecast a $1bn deficit this coming year 
but the real budget deficit is actually $2bn as South Australia receives $1bn in GST donations 
from the other States (mostly from Western Australia) above and beyond what South Australia 
raises itself. That $1bn in GST is what is under the microscope because, for example, Western 
Australian taxpayers are quite rightly asking:

Why are we paying for a new football oval in Adelaide? And why are we paying for a new 
footbridge so football fans can take a shortcut to the Casino? And why are we buying new 
trams and paying for SA to host arts and musical festivals? And why are we supporting a 
public sector workforce out of all proportion to the size of their State?

You cannot blame them. And how do I, as a Senator for South Australia, and a proud South 
Australian, respond to that? 

Commenting on the recent South Australian Budget, Professor Richard Blandy of Flinders 
University suggested the South Australian economy will get worse, not better.

It is an iron-clad principle that you cannot “grow” a company or country – or a State, out of 
trouble. The only way is to “shrink to viability” and grow from there. 

Another iron-clad principle is, “anything not based on economic reality is doomed to failure”. 
At present, the South Australian economy is not based on economic reality.

South Australia raises $14bn per annum in taxes and other revenue but spends $16bn. It first 
needs to reduce its spending to below $14bn, that is, shrink to viability, and then use the money 
to grow from there. If it does that I will be in a much better position in Canberra to start 
lobbying for South Australia to become a “special economic zone” or a “Right to Work” State. 

When I was President of the Housing Industry Association, I had to meet with various 
politicians. This is when I discovered that many of them had never had a proper job. They had 
gone to university, got jobs working for politicians and then became politicians themselves. The 
results were there for all to see. I was shocked to discover how lacking in understanding they 
were about how the real world works, how markets work, how and why investment decisions are 
made, and how real jobs were created. So I thought the only answer might be to run for office 
myself.
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It was at that point that a business colleague of mine – no names, just initials, Roger Drake, 
said to me, “Bob, you won’t  get in. Politics is designed to keep people like you out!”

This leads me to the current situation.
I know the House of Representatives is seen by many as the “First Team” or the “A Team”, 

and the Senate as the “Reserves” or “B Team” but, for the next few years, the focus is going to 
be very much on the Senate.

The Abbott Government has a huge majority in the House of Representatives but needs six 
votes to get its legislative agenda passed by the Senate. In the Senate there are six new cross-
benchers. David Leyonhjelm and I are two of them. The others are Palmer United Party 
Senators Glenn Lazarus, Jacqui Lambie and Dio Wang and the Motoring Enthusiasts Party 
representative, Ricky Muir.

And there is Clive Palmer, who is a frequent visitor to the Senate. John Nethercote reminded 
me recently of a comment by Winston Churchill about the US Secretary of State, John Foster 
Dulles, who Churchill described as “the only bull who carries around his own china shop with 
him!” No-one can predict what Clive is going to do next or what is going to happen over the 
next couple of years but, bear in mind, at the 2013 election, 25 per cent of the electorate voted 
for a party other than the Coalition,  Labor or the Greens.

In South Australia, and at the recent Western Australia Senate re-run election, the non 
Coalition/Labor/Greens vote was over 40 per cent. If the same happened at the next election 
there would be 15 cross-benchers. In a recent survey, 40 per cent of respondents said they did 
not believe it mattered which party was in power. Voters are looking for alternatives – which is 
good for people like David and me.

I do not think a Double Dissolution election to get a joint sitting is at all on the cards. There 
have been only six Double Dissolution elections in Australia’s history and only one Joint Sitting. 
I read Jim Allan’s article (in The Australian) on Thursday but I just cannot see the Government 
having the numbers for a Joint Sitting – especially if David and I pick up extra senators due to 
the lower quota!

To conclude, and to return to where I started, as most of you know, the Australian settlement 
was based on five key principles – two economic, two social and one of imperial benevolence of 
the mother country.

The two social principles were the White Australia Policy and State Paternalism. The two 
economic principles were tariff protection and regulated labour markets. The two went hand in 
hand. Bert Kelly, the modest farmer from South Australia, removed one, tariff protection – this 
is the text book – The Modest Member: The Life & Times of Bert Kelly, of how he did it. We now 
need to remove the other – regulated labour markets.

If, at the end of my time in Parliament, everyone who wants a job has one, my journey, in 
which I am pleased to say The Samuel Griffith Society has  played a key role, will end well.
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Chapter 6

Toying with the Senate
Re-run of the Senate election in Western Australia

and Proposals for Reform

Antony Green

In April 2014, voters in Western Australia returned to the polls for an unprecedented half-Senate 
(periodical) election. For the first time an election for an entire contingent of Senators elected at 
a half-Senate (periodical) election had been declared void and a separate periodical election of 
Senators was held.1

The half-Senate election in September 2013 had seen a record number of Senate candidates 
nominated in each State: the Senate ballot paper in New South Wales had 110 candidates. The 
availability of printing equipment limited the ballot paper to one metre, and legislation required 
all groups and candidates to be printed on the same row. This forced a reduction in font size. In 
several States the Australian Electoral Commission made magnifying glasses available with ballot 
papers.

In Western Australia there had been 62 candidates across 28 columns on the ballot paper in 
September 2013. At the April 2014 re-run the numbers increased further to 77 candidates across 
34 columns.

Of the candidates in the April 2014 Senate election in Western Australia, only 36 had 
contested the previous election in September 2013. Eight candidates had unsuccessfully 
contested House of Representatives seats in Western Australia. Another eight had been defeated 
contesting Senate seats in other States. The fresh election gave them a second chance at a seat in 
Parliament. Seven additional parties contested the 2014 election. Three parties did not re-
nominate. And four parties  changed their names in the intervening six months. 2

The April 2014 election saw a record vote for minor parties and a fall in support for both 
major parties. The Liberal Party polled 34.1 per cent, Labor 21.5 per cent. Both parties were 
down five percentage points from September 2013. Support for the Greens rose six percentage 
points to 15.6 per cent, while support for the Palmer United Party more than doubled to 12.3 
per cent.

The significant change produced by the re-run election was an extra seat being won by the 
Palmer United Party. This increased its control over the  balance of power in the new Senate.

The Causes of the Re-run of the Senate election in Western Australia
The direct cause of the new periodical election was loss of ballot papers during the Senate count 
in Western Australia in September 2013. The initial tally of votes produced a distribution of 
preferences that was close enough for the Australian Electoral Commissioner, Ed Killesteyn, to 
order a re-count. It was the first Senate re-count since 1980 and the first since introduction of 
group ticket or “above the line” voting in 1984.
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There was no doubt concerning the first four Senators elected. On both the first and second 
counts, the first four seats were filled by the Liberals, David Johnston, Michaelia Cash and Linda 
Reynolds, and Labor’s lead candidate, Joe Bullock.

The uncertainty in the result concerned the final two vacancies. Four candidates were 
competing for two seats. Which two were elected depended on the order in which candidates 
were excluded during the distribution of preferences.

At a critical “choke” point in the count, known as the 50th exclusion, only 10 candidates 
remained. The ninth and tenth placed candidates represented the Australian Christians and the 
Shooters and Fishers Party, both with 1.75 per cent of the vote at the exclusion point. Neither 
party had any chance of election, but the order in which the two parties were excluded changed 
the flow of preferences and determined the final two seats.

The distribution of preferences based on the first count was undertaken on 2 October 2013. 
At the 50th exclusion the Australian Christian candidate was in tenth place, 14 votes behind the 
Shooters and Fishers Party candidate. This resulted in the Australian Christians candidate 
becoming the 51st exclusion. This led to the eventual election of Palmer United Party’s Zhenya 
Wang and Labor’s Louise Pratt.

The Greens and the Australian Sports Party appealed unsuccessfully to the Electoral Officer 
for Western Australia, Peter Kramer, for a recount. They then appealed to the Electoral 
Commissioner, Ed Killesteyn. On 10 October 2013 he agreed to a recount of all “above the 
line” and informal ballot papers. His decision was based on verifying the accuracy of the 14-vote 
gap at the 50th exclusion.

The re-count required all ballot papers to be transferred from divisional offices to Perth. 
During the transfer it was discovered that 1,370 formal ballot papers counted on election night, 
and check-counted in the days following the election, could no longer be located. The ballot 
papers came from several polling places in the regional electorates of Forrest and Pearce.

The re-count identified several hundred formal ballot papers that had been incorrectly 
classified as informal. The new first preference totals, which could not include the missing ballot 
papers, altered the order of candidates at the 50th exclusion. The Shooters and Fishers Party 
were now in tenth place, 12 votes behind the Australian Christians. With the Shooters and 
Fishers Party candidate now excluded, the final two seats were won by the Green, Scott Ludlam, 
and the little known Wayne Dropulich from the Australian Sports Party.

Mr Dropulich’s victory in the re-count was remarkable.3 The Australian Sports Party had 
polled just 0.23 per cent of the first preference vote. It took an improbable sequence of 
exclusions and preference flows to allow Mr Dropulich to increase his vote more than fifty-fold 
to reach the quota of 14.3 per cent. He was elected to fill the fifth seat ahead of the Greens who, 
with 9.5 per cent of the vote, had recorded 40 times the vote of the Sports  Party.

Mr Dropulich’s party finished 21st of the 27 parties on the ballot paper. He achieved his 
quota thanks to the preferences of 20 other parties, including 15 that polled more first 
preference votes than the Australian Sports Party.

The path by which Mr Dropulich passed those 15 parties and gained their preferences was 
perilous. At three points in the count Mr Dropulich was the second lowest polling candidate. On 
each occasion he gained ticket preferences from the last-placed candidate to avoid becoming the 
next exclusion. The critical ordering of the Australian Christians and Shooters and Fishers at the 
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50th exclusion was the final determinant of whether the then eighth placed Dropulich was 
excluded or elected.

Mr Dropulich received 100 per cent of “above the line” preferences from 18 small parties, 
but only 13 per cent of preferences from electors who voted for those parties “below the line,” 
revealing how much his victory depended on group ticket preference deals.4

The AEC later released the initial tally of the 1,370 missing ballot papers, allowing an 
alternative distribution of preferences to be constructed.5 This modelling indicated that the 50th 
exclusion had the Australian Christians slipping back to tenth place, being excluded and 
delivering the last seats to Labor and Palmer United.

However, this re-constructed count came down to a single vote difference at the 50th 
exclusion. The missing ballot papers could not be re-counted for formality, so a final 
determination of the first preference tallies and correct order of exclusion was impossible. The 
first count and the re-count produced different pairings of final Senate winners, dependent on 
the order of the Australian Christians and the Shooters and Fishers Party at the 50th exclusion. 
Without the missing ballot papers, the order in which the two parties finished was indeterminate, 
and therefore the composition of the final two Senate seats was also indeterminate.

Having become aware that ballot papers were misplaced or missing, the AEC spent a week 
trying to find them before announcing their loss on 31 October 2013. At the same time, 
Commissioner Killesteyn appointed the former Australian Federal Police Commissioner, Mick 
Keelty, to inquire into the conduct of the count, to determine how the ballot papers had gone 
missing, and also to report generally on issues concerning ballot paper security.

On 2 November 2013, the Australian Electoral Officer for Western Australia, Peter Kramer, 
declared the result of the re-count. On 15 November 2013, Commissioner Killesteyn petitioned 
the result to the Court of Disputed Returns as the re-count could not be completed correctly. 
Without the missing ballot papers it was impossible for the AEC to be certain that the correct 
candidates had been declared elected.

Keelty’s report was released on 6 December 2013. It criticised aspects of the Commission’s 
conduct of the election, in particular the handling and transfer of ballot papers. The report was 
of the view that the ballot papers had probably been lost by accident, but it was impossible 
categorically to rule out other possibilities.6

On 20 February 2014, Justice Ken Hayne of the High Court of Australia, sitting as the Court 
of Disputed Returns, voided the returned writ for the Western Australian Senate election.7 As 
the High Court had ruled in previous cases that the electoral system returned Senators as a 
group, voiding the writ required a new writ to be issued for the periodical election of six 
Senators from Western Australia.

The day after the judgment, the Electoral Commissioner, Ed Killesteyn, and the Australian 
Electoral Officer for Western Australia, Peter Kramer, resigned, taking responsibility for the 
errors in the conduct of the election. On 28 February 2014, the Governor of Western Australia 
issued a new writ. Saturday 5 April 2014 was fixed as polling day.

While the above chronology explains how the errors in electoral administration caused the 
new election, at a deeper level the entire imbroglio stems from flaws in the Commonwealth Electoral 
Act.
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The AEC and its officers were responsible for the errors in the administration of the election. 
They were not responsible for electoral formulas that made the final result in Western Australia 
so vulnerable to an administrative error. Nor was the AEC responsible for the flood of party 
registrations and nominations, the overly complex ballot paper, the complex preference tickets, 
or the complex ballot paper formality rules that required a central re-count of more than a 
million ballot papers and forced all ballot papers to be moved across the State.

In summary, the problems with the Electoral Act are as follows. It is too easy to register 
political parties and, once registered, too easy to nominate candidates in every contest. The 
existence of group ticket voting encourages parties to nominate in every Senate contest and to 
trade preferences with other parties rather than campaign for votes. Finally, the requirement that 
voters express a preference for every candidate on the ballot paper as the only alternative to 
voting “above the line” for a party drives more votes into the party tickets, increasing the pool 
of votes that parties can trade and deal with as preferences.

The Problem with Party Registration
At the 2013 election a record number of parties were registered and contesting the election, as 
well as a record number of candidates in both the House of Representatives and the Senate 
elections. The number of registered parties increased by 50 per cent between January and August 
2013, with Prime Minister Julia Gillard’s nine month notice of the election giving prospective 
parties a timetable to pass the low hurdles required for party registration.

Under the Commonwealth Electoral Act, only 500 members are required to register a 
political party. Per capita, the Commonwealth’s registration regime requires fewer party 
members than that of any of the States. Most of the States also have tougher rules concerning 
the documentation required to prove a party has the necessary number of  members.

Once registered, a party has the right to nominate candidates centrally under the signature of 
the party’s registered officer without the need for local nominators. An Independent candidate 
requires 100 nominators, but a party candidate requires only the signature of the party’s 
registered officers. One of the reasons for the explosion of Senate candidates in 2013 was the 
ability of parties to nominate candidates in every State, even if the party had no members in that 
State.

Once on the ballot paper, parties of all sizes were entitled to lodge group voting tickets. 
Those tickets allowed parties to trade preferences. With more than 95 per cent of voters using 
the above the line voting option, parties were able to deliver on their preference deals. Even if 
voters consulted the preferences tickets lodged by parties, few would have been able to 
determine where a vote for a party would eventually end up.

New parties can be a sign of health in a democracy. In the recent Australian context, 
however, it appears the emergence of new parties is partly driven by the honeypot of group 
ticket voting. Group ticket voting has driven “fractional” parties, a profusion of like-minded 
parties with personal or policy differences that continue to exist because group ticket voting 
means there is no pressure for them to merge and grow. They can compete without hurting 
each other’s chance of election, as long as they swap group ticket votes.
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The Problem of Group Ticket Voting
As with all preferential voting systems,8 the Senate’s counting system is designed to take the 
preferred orderings of candidates marked on ballot papers by voters and aggregate them to 
produce a preferred group of elected Senators. The basic assumption is that each voter has 
completed their ballot paper with a sequence of preferences that represent the order in which 
they would want to see candidates elected.

At the election of Senators in Western Australia in 2013, two parties finishing ninth and tenth 
had a critical impact on the final result. Under an electoral system where voters were required to 
give their own sequence of preferences, the order in which ninth and tenth placed candidates 
with 1.75 per cent of the vote finished would have been unimportant. With so few votes, the 
preferences of both parties would have been relatively random.

Instead, under group ticket voting, the ninth and tenth placed parties had tangential 
preference flows that produced an unstable preference count where the tiny difference between 
these two candidates at a relatively early stage of the count completely changed the composition 
of the final two members elected.

Group ticket voting breaches the preferred voting system principle because many parties 
lodge group preference tickets based on strategic rather than a preferred ordering of preferences. 
With 95 per cent of Senate ballot papers completed using the group ticket voting, the power 
over preferences is transferred from the electorate into the hands of a very small number of 
party representatives who determined the order of their  party’s lodged preference ticket.

Party representatives, with access to opinion polling, greater knowledge of the order parties 
will finish as well as greater knowledge of the electoral system, find themselves having to choose 
between lodging preference tickets with a preferred ordering of candidates, or to engage in a 
strategic ordering of preferences. With so many votes under the control of group tickets, the 
order of candidate exclusion becomes more important, as was seen in Western Australia.

Strategic preference deals can backfire for the participants, as was the case at the 2004 Senate 
election in Victoria. At that election, the first three Coalition and first two Labor candidates were 
always going to be elected. The contest for the sixth and final position was set to be between the 
third Labor candidate and the lead Green candidate.

To maximise its chances of winning a third seat ahead of the Greens, Labor engaged in an 
array of side deals with minor parties, in particular a preference swap with Family First. Labor 
engaged in a strategic preference ordering designed to maximise the chances of its third 
candidate defeating the Green candidate.

The strategy backfired because Labor did not poll as well as expected. The exotic preferences 
deals instead saw Family First’s Steven Fielding finish ahead of the third Labor candidate, Jacinta 
Collins. Collins was excluded and Labor’s preferences elected Fielding rather than the Green 
candidate.

An even more extreme form of strategic preferencing has been the growth of “preference 
harvesting.” As it occurred at the 2013 election, minor and micro-parties agreed to swap 
preferences with each other ahead of the major parties in a giant game of “keepings off.” 
Preferences were passed between micro-parties, stacking up votes until one candidate either 
reached a quota, or passed a major party candidate and gained major party preferences to win.
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Preference harvesting also encourages tactics to boost the vote for the minor parties taking 
part in the strategy. The clearest tactic is to boost the number of parties and candidates on the 
ballot paper, making it harder for voters to find the candidates and parties they do know. The 
record number of parties, the record number of candidates and parties nominating in all States, 
were part of this strategy to maximise the pool of minor and micro-party votes.

Not all minor parties involved in preference harvesting at the 2013 election were prepared to 
ignore ideology. At opposite ends of the political spectrum, Family First and the Sex Party 
participated in the micro-party alliance, but declined to preference each other. Parties sitting 
somewhere in the middle of the political spectrum received more benefit, with the Australian 
Motoring Enthusiasts Party, the Australian Sports Party and Palmer United benefiting from the 
strategic use of ticket voting to keep votes away from Labor, the Coalition and the Greens.

What made these games of preferences even worse was the limited options provided for 
electors to vote other than for the party tickets. If a voter chose to indicate their own order of 
preferences, they were instructed to number every square on the ballot paper. At the 2013 
Senate election in NSW, that required 110 preferences, in Western Australia 62. For the 2014 re-
run in Western Australia, the number rose to 77.9

The size of the ballot paper had another effect. It was harder for voters to find the candidates 
they did know, as was revealed by the NSW Senate result. First preference support in the House 
of Representatives for the Liberal and National parties rose to its highest level since 1975; in the 
Senate it fell to the lowest level since the disastrous election of 1943. It seems the reason for this 
disjunction was the positioning of a similar sounding minor-party, the Liberal Democrats, in 
column A of the ballot paper. The Liberal Democrats’ David Leyonhjelm was elected with a 
surprisingly high 9.5 per cent of the vote.

So, while the fresh periodical election of Senators in Western Australia came about as a 
consequence of administrative error, it is also clear that electoral law made the conduct of the 
election more complex by encouraging an increase in the number of parties and candidates, and 
by creating incentives to lodge complex preference deals that de-stabilised the count and 
magnified what was a small administrative error involving the loss of only 1,370 ballot papers out 
of 1.3 million.

The Senate’s Electoral System – by Accident rather than Design
How the Senate’s electoral system reached its current state of complexity needs an 
understanding of its origins. To borrow a metaphor from biology, the Senate’s electoral system 
is a product of evolution rather than intelligent design. The system has come about by accretion, 
poked and squeezed over the decades to remain consistent with the House’s electoral  system.

A brief timeline of how we arrived at the current system is set out below.
• 1902 – the first Electoral Act accepted that Senators would be elected at large by each 

State. A winner-takes-all electoral system was adopted.
• 1919 – adoption of preferential voting for House of Representatives elections led to a 

similar change in the Senate. Grouping of candidates by party on the Senate ballot paper 
was introduced. Full preferential voting followed in 1934.

• 1940 – a horizontal ballot paper was adopted, with a draw for column position but parties 
permitted to determine the order in which their candidates were listed.

• 1948 – proportional representation introduced with full preferential voting; first used at 
1949 Federal election.
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• 1960s – a run of separate half-Senate elections (1964, 1967, 1970) increased the number of 
cross-bench Senators, changing  the relationship between the House and the Senate.

• 1974 – 73 candidates on the NSW Senate ballot paper at the double dissolution election. 
High informal votes at Senate elections in this period led to State experimentation with 
State upper house voting reform, with a D’Hondt variant introduced in South Australia in 
1975, and Senate-style voting but with optional preferential voting introduced for the 
NSW Legislative Council in 1978.

• 1984 – Party registration and printing of party names introduced. New ballot paper with 
group ticket voting introduced to solve the chronicly high informal vote at Senate election.

The 1984 changes were justified as a solution to informal voting in the Senate. As the graph 
below shows, informal voting at Senate elections is now only a third of its pre-1984 level. 
However, confusion over whether a single “1” vote is permitted has caused an increase in 
informal voting in House of Representatives elections since 1984.

Even if group ticket voting is acknowledged as the fundamental problem afflicting the 
Senate’s electoral system, it is also the case that group ticket voting has been effective in cutting 
the informal vote in Senate ballots. No change should be adopted that will result in an increase 
in the informal vote. As a basic principle, no vote currently classed as formal should become 
informal as a result of a change to the electoral system.

A second principle should be that whatever changes are adopted, the system should not be so 
complex that the AEC would struggle to complete the count.

The Commonwealth Parliament’s Joint Standing Committee on Electoral Matters (JSCEM) 
has suggested a raft of changes drawing extensively on reforms introduced for the NSW 
Legislative Council at the 2003 State election. Those changes were also designed to address lax 
rules on the registration of political parties and to end party control over preferences. In 
summary, the changes propose to
• Retain the existing ballot paper with options to vote for parties “above the line” and 

candidates “below the line.”
• Accept optional preferential voting.
• A single “1” above the line will apply only to the candidates of the chosen  party.
• A voter can vote 1,2,3 etc above the line for parties, with preferences distributed for 
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candidates in the order of the preferenced parties.
• An end to full preferential voting below the line, with a minimum number of preferences 

set equal to the number of vacancies.
• A tightening of party registration, including an increase to 1,500 members for registration 

and a tightening of rules on proof of membership.

The JSCEM recommendations received support from the Coalition, the Labor Party and the 
Green members of the committee. Most cross-bench Senators have been critical of the 
proposals. Given the difficulties the Coalition Government has faced since the current Senators 
took their places in July 2014, the Government has yet to indicate its intentions on changes to 
the legislation.

However, given the time it will take the AEC to change its counting software, change will 
need to be introduced well before the 2016 election. The same comment would apply to any 
prospects for a double dissolution election.

Given the administrative problems it encountered at the 2013 election, the last thing AEC 
would want to do is conduct an election with new legislation introduced belatedly at the last 
moment without adequate consultation or opportunity to train its staff.

Endnotes

1. In 1906 a close contest for the final vacancy in South Australia was voided by the Court of 
Disputed Returns. The loss of ballot papers prevented a re-count. The High Court 
eventually over-ruled the South Australian Parliament’s attempt to fill the seat as a casual 
vacancy and, in 1907, a special election was held to fill a single vacancy.

2. For a summary of the candidates’ changes, see Antony Green’s Election Blog, “A 
Summary of Preferences and Candidates for the WA Senate Re-election”, 17 March 2014, 
http://blogs.abc.net.au/antonygreen/2014/03/a-summary-of-preferences-and-candidates-
for-the-wa-senate-re-election-1.html

3. For more detail on the victory of Mr Dropulich, see Antony Green’s Election Blog, “The 
Remarkable Path to Victory of Wayne Dropulich”, 
http://blogs.abc.net.au/antonygreen/2013/12/the-remarkable-path-to-victory-of-wayne-
dropulich.html

4. See Antony Green’s Election blog, “Below the Line Preference Flows at the 2013 WA 
Senate Election”, http://blogs.abc.net.au/antonygreen/2014/04/below-the-line-
preference-flows-at-the-2013-wa-senate-election.html

5. More detail on modelling using the missing votes, see Antony Green’s Election Blog, “WA 
Senate Contest Comes Down to Just 1 Vote – and it’s one of the Missing”, 
http://blogs.abc.net.au/antonygreen/2013/11/wa-senate-contest-comes-down-to-just-1-
vote-and-its-one-of-the-missing.html

http://blogs.abc.net.au/antonygreen/2014/03/a-summary-of-preferences-and-candidates-for-the-wa-senate-re-election-1.html
http://blogs.abc.net.au/antonygreen/2014/03/a-summary-of-preferences-and-candidates-for-the-wa-senate-re-election-1.html
http://blogs.abc.net.au/antonygreen/2013/12/the-remarkable-path-to-victory-of-wayne-dropulich.html
http://blogs.abc.net.au/antonygreen/2013/12/the-remarkable-path-to-victory-of-wayne-dropulich.html
http://blogs.abc.net.au/antonygreen/2014/04/below-the-line-preference-flows-at-the-2013-wa-senate-election.html
http://blogs.abc.net.au/antonygreen/2014/04/below-the-line-preference-flows-at-the-2013-wa-senate-election.html
http://blogs.abc.net.au/antonygreen/2013/11/wa-senate-contest-comes-down-to-just-1-vote-and-its-one-of-the-missing.html
http://blogs.abc.net.au/antonygreen/2013/11/wa-senate-contest-comes-down-to-just-1-vote-and-its-one-of-the-missing.html
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6. The Keelty Report provides a full chronology and details of the problems with the WA 
Senate count and can be found at 
http://www.aec.gov.au/About_AEC/Publications/Reports_On_Federal_Electoral_Event
s/2013/files/inquiry-into-the-2013-wa-senate-election.pdf

7. The full judgment can be found at 
http://www.austlii.edu.au/au/cases/cth/HCA/2014/5.html

8. I will use the Australian term, preferential voting, though in political science literature the 
Australian systems are known as single transferrable vote systems.

9. While the instructions say that a correct sequence for all candidates is required, the 
Commonwealth Electoral Act includes a saving provision that permits a Senate ballot 
paper to be treated as formal as long as 90 per cent of squares are completed and up to a 
maximum of three sequence errors are present.

http://www.aec.gov.au/About_AEC/Publications/Reports_On_Federal_Electoral_Events/2013/files/inquiry-into-the-2013-wa-senate-election.pdf
http://www.aec.gov.au/About_AEC/Publications/Reports_On_Federal_Electoral_Events/2013/files/inquiry-into-the-2013-wa-senate-election.pdf
http://www.austlii.edu.au/au/cases/cth/HCA/2014/5.html
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Chapter 7

The Case against Changing Section 18C of the
Racial Discrimination Act

Peter Wertheim

I acknowledge the traditional owners of the land on which we meet, the Boonwurrung and 
Woiwurrung peoples of the Kulin nation, who have cared for this land for generations and I pay 
my respects to their elders past and present.

I am honoured to have been asked to give this address, not only because of the presence of 
so many distinguished Australians at this conference, but also because the topic is one about 
which I care deeply. I realise that the viewpoint I advocate is probably not reflective of the 
prevailing views in this room, but I am comforted by the numerous affirmations I have heard by 
earlier speakers of the value of free speech . . . and tolerance.

On 5 August 2014, the Prime Minister, Tony Abbott, announced that the Government’s 
plans to repeal or amend section 18C of the Racial Discrimination Act 1975 (Cth) (RDA) and its 
related sections were now, to use his words, “off the table”.1 The following day, the Prime 
Minister, Tony Abbott, confirmed that the proposed changes to the Act would not be revived.2 
These announcements put an end, for the moment, to the Government’s pre-election 
commitment to “repeal” section 18C of the Act “in its present form”.3 Nevertheless, there 
continues to be public debate about the legislation.

First principles
Freedom of expression is fundamental to a democratic society and indispensable for human 
progress. However, it has never been regarded as absolute and unlimited. In his famous essay, 
On Liberty, the philosopher, John Stuart Mill, drew a distinction between liberty and licence. He 
recognised that liberty does not mean the licence of individuals to do just as they please, because 
that would mean the absence of law and of order, and ultimately the destruction of liberty. The 
limits of freedom are reached when its exercise causes harm to others.

The argument over section 18C and its related sections has sometimes falsely been cast as a 
Manichean struggle between supporters and opponents of freedom of expression or, 
alternatively, between racists and anti-racists. It is neither. Almost all supporters of the legislation 
readily acknowledge the critical importance to our society of freedom of expression, and almost 
all opponents of the legislation readily acknowledge that racism is a destructive evil. The 
argument has been about the appropriate balance to be struck between freedom of expression 
and the freedom to live one’s life without harassment, intimidation or denigration on account of 
the colour of one’s skin or one’s national or ethnic origin.

The need to balance freedom of expression with freedom from racial vilification is not a 
recent nor novel idea in Australia. In the Supreme Court of NSW as far back as 1949, Justice 
Leslie Herron, later Chief Justice, expressed regret at having to dismiss a defamation suit brought 
by a distinguished woman in the Jewish community following publication of a scurrilous polemic 
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against Australian Jews in a national newspaper. He found she personally had not been defamed, 
and the law at that time provided no remedy for group defamation based on race. Justice Herron 
suggested that this was a deficiency in the law that might be redressed by Parliament. 4

Since that time, mass migration has made an extraordinary contribution to Australia’s 
economy and overall development. According to the 2011 Census, more than 44 per cent of 
Australia’s 22 million people were born overseas or have at least one parent who was born 
overseas. Australians speak 260 languages and identify with some 300 ancestry groups.5

It follows that Australia is, and has chosen to be, a multicultural society. Its viability as such 
demands that the ethnic communities that make up Australian society can live together in peace 
and harmony. Vilifying individuals or groups because of their race is inimical to that goal, and 
necessarily undermines Australia’s fabric as a multicultural community, in a way that vilification 
on the basis of other immutable factors might not do. The whole community has an interest in 
preventing it from happening, or at least minimising it, and in counteracting it when it does 
happen. As the Australian Law Reform Commission put it more than twenty years ago:

In a multicultural society people are entitled to be protected against serious attempts to 
undermine tolerance by creating or playing on racial hatreds between groups. Laws 
prohibiting such conduct protect the inherent dignity of the human person. Peace and 
social order are underwritten by values such as equality of status, tolerance of a wide 
variety of beliefs, respect for cultural and group identity and equal opportunity for 
everyone to participate in social processes which are respected and protected by the law. 
Laws prohibiting racial vilification indicate a commitment to tolerance, help prevent the 
harm caused by the spread of racism and foster harmonious social relations.6

There are those who believe that in an ethnically and culturally diverse society the threat to 
public peace and order posed by home-grown and imported forms of racism can, in every case 
falling short of threats or acts of physical violence, be left to sort itself out within the 
community. Good speech, they tell us, in the form of rational argument and public opprobrium, 
is invariably the most effective response to racial vilification.

Often, this might indeed be the case. But it is naïve to suggest that racial vilification – any 
more than defamation of an individual – is in every case capable of being rectified or neutralised by 
rebuttal. Even if it is only in exceptional cases that good speech is ineffective to counter racial 
vilification, this ought to be sufficient to justify providing the targets of racial vilification with a 
private legal remedy with which to defend themselves as a last resort, using their own resources. 
Those who contend that racial vilification can, in every case, without exception, effectively be 
countered by good speech seem to lack knowledge of, and insight into, the nature of racial 
vilification and the harm that it does.

Racial vilification and its harms
In using the expression, “racial vilification”, I adopt the ordinary dictionary meaning of the word 
“vilify”, that is, “to speak evil of, defame or traduce”.7 To engage in racial vilification is, 
therefore, to speak evil of, defame or traduce a person or group because of their race, colour or 
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national or ethnic origin. Note that the focus of this definition is on the effect on the target 
person or group.

This is to be contrasted with the concept of incitement to racial hatred, which focuses on the 
effect of expressions of racism on the wider community. The incitement of the community to 
hatred against a person or group can occur contemporaneously with vilifying the person or 
group, but is logically preceded by it. Incitement to hatred of a person or group is only possible 
once a basis has been established by speaking evil of, defaming or traducing that person or 
group.

The harms of racial vilification, as identified in research in Australia and elsewhere, extend 
well beyond mere hurt feelings or injured sensibilities. Those who believe that we can leave the 
task of combating racism exclusively to civil society understate the seriousness of these harms. 
The harms include:

Social exclusion and limitations on personal liberty
The targeting of individuals or groups because of immutable factors such as skin colour, 
ethnicity or national origin has nothing to do with the expression of opinions or ideas. One can 
change one’s opinions and ideas. One cannot change one’s genetic make-up or national or 
ethnic origin. Racial vilification is therefore a direct attack on the target’s humanity and dignity. It 
can have a negative impact on the target’s relationships with neighbours, work-mates, friends, 
acquaintances and others.

To belong to a racial or ethnic group which is the target of public expressions of racism can 
undermine and ultimately destroy the sense of safety and security with which members of the 
group go about their daily lives. Such targeting can thus deny its victims personal security and 
the liberty to live their lives because of the fear, even in the absence of provable threats of 
physical harm, that violent acts of racial hatred are more likely to occur in a social climate in 
which expressions of racism are free to proliferate.8 Three national inquiries in Australia have 
concluded that such a fear is well-founded.9

The desire to avoid being continually confronted with vilifying speech, or by actual or 
potential perpetrators, places limits on the target’s freedom to maintain broad support networks 
and circumscribing possibilities to form and maintain personal relationships. This may lead the 
target to resign from a job, leave an educational institution, move house and avoid public 
places.10 There may also be knock-on effects upon sympathetic non-target group members, 
whose liberty to associate with those who are targeted by racial vilification is also constricted by 
a desire to avoid becoming targets themselves.11

Internalisation of racist messages
Despite conscious attempts to resist the messages of racist speech, the public repetition of racist 
themes and stereotyping results in individual victims, the perpetrators, and society as a whole, 
subconsciously learning, internalising and institutionalising the messages conveyed.12 Speech 
which communicates inferiority and negative characteristics based on race tends to produce in its 
victims the very characteristics of “inferiority” that the speaker intends to ascribe to them, as 
victims internalise and come to believe, and then perform, the dehumanising characterisations 
attributed to them. 13
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Desensitisation of society as a precursor to violence
Historically, in other countries – and, to a limited degree, in Australia, particularly in relation to 
the Indigenous population – public expressions of racism have had the effect, often intended, of 
desensitising the general population to the humanity, dignity and human rights of members of 
the targeted group. This has been a precursor to discrimination, persecution, violence and, 
ultimately, genocide and other crimes against humanity.14 To my knowledge, there has never 
been a genocide that was not preceded by a public campaign of racial vilification of the target 
group. For targeted group members, the premise of their political equality with other citizens is 
undermined15 along with their basic sense of safety.

Silencing of targeted individuals and groups
Speaking back against expressions of racism is often not possible for its targets, or even 
appropriate. Verbal racist attacks should not be dignified with a response in circumstances where 
a response would imply that the target’s very humanity is a legitimate matter for “debate.”

Speaking back will rarely change a racist’s basic attitudes. Although racism is said to spring 
from a belief that there are distinct human races with distinctive characteristics which determine 
the moral and other qualities of their individual members, the belief has no scientific basis. In 
fact, racism is rarely the product of any kind of purely cognitive process. People who propound 
racist beliefs are almost always motivated by emotional or psychological factors or by a 
supervening interest, and will therefore persist in such beliefs even when there is overwhelming 
evidence to the contrary. The so-called “reasons” proffered for racist attitudes towards entire 
ethnic or national groups are necessarily no more than rationalisations.16

The targets of racial vilification tend to curtail their own speech as a protective measure for a 
range of reasons:
• The target fears that a response may provoke further  abuse.17

• If the speaker is in a position of authority over the target, the target’s ability to respond in 
a meaningful way may be negated by the target’s fear of victimisation, or lack of 
confidence to challenge the authority figure.18

• Continuing public, negative, stereotypical portrayals of a target group have been described 
as “incessant and cumulative assaults” on the self-esteem of members of the group. The 
“micro-aggression” enacted via racism produces a conviction in the target, usually well-
founded, that counter-speech will not be given a fair hearing or taken seriously.19

• Members of the majority or dominant group in society “get a lot more speech than 
others.” Members of relatively less powerful groups within the community do not operate 
from a level playing field.20

Damage to health of targets
There is a growing body of research that highlights the serious health effects racism can have on 
individuals, similar to other stress-induced disorders. Repeated exposure to it contributes to 
conditions such as hypertension, nightmares, post-traumatic stress disorder and, in extreme 
cases, psychosis and suicide.21

In summary, the harms of racial vilification are real. They are not imaginary or fanciful. To 
denigrate people because of the colour of their skin or their national or ethnic origin can be as 
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harmful in its effect on its targets and on society as a whole, especially an ethnically diverse 
society, as statements which defame individuals, breach copyright, promote obscenity, breach 
official secrecy, demonstrate contempt of court and parliament, or mislead or deceive 
consumers, all of which are prohibited, and widely accepted as rightfully prohibited, by law.

John Stuart Mill’s “harm to others” principle is therefore clearly engaged by racial vilification. 
The only remaining question is whether the existing legislation is appropriately tailored to 
address the harms that it causes.

The scheme of the legislation
Section 18C of the Racial Discrimination Act is one of five sections which comprise Part IIA of 
the Act. The other sections are 18B, 18D, 18E and 18F. Section 18C makes it:

unlawful for a person to do an act, otherwise than in private, if:
(a) the act is reasonably likely, in all the circumstances, to offend, insult, humiliate or 
intimidate another person or a group of people; and
(b) the act is done because of the race, colour or national or ethnic origin of the other 
person or of some or all of the people in the group.

Section 18B elaborates on the meaning of the words “because of . . . race, colour or national or 
ethnic origin”. It provides:

If:
(a) an act is done for two or more reasons; and
(b) one of the reasons is the race, colour or national or ethnic origin of a person (whether 
or not it is the dominant reason or a substantial reason for doing the act);
then, for the purposes of [Part IIA], the act is taken to be done because of the person’s 
race, colour or national or ethnic origin.

Section 18D sets out a series of exemptions to conduct that would otherwise be rendered 
unlawful by section 18C. To paraphrase, academic and artistic works, scientific debate and fair 
reports or fair comment on matters of public interest are exempt from liability under section 
18C, provided that they are said or done reasonably and in good faith.

Section 18E provides for employers and principals to be vicariously liable for a contravention 
by their employees or agents respectively if the contravention occurs in connection with their 
duties, unless reasonable steps were taken to prevent the contravention.

Section 18F provides that the operation of State and Territory laws is unaffected by Part IIA 
of the Racial Discrimination Act.

The operation of Part IIA of the Racial Discrimination Act in practice
A contravention of section 18C potentially incurs a civil, not criminal, liability. One is not 
“guilty” of an “offence”. There are no criminal penalties, such as imprisonment or fines.

Every key word and phrase in section 18C has been the subject of judicial interpretation: 
“otherwise than in private”, “reasonably likely in all the circumstances”, “offend, insult, humiliate 
or intimidate,” “because of . . . race, colour or national or ethnic origin.” The courts have given 
these words and phrases their ordinary, dictionary meanings. However, as is true of all 
legislation, some interpretation by the courts has been necessary in applying the section to 
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specific fact situations, and its operation needs to be understood in light of the decided cases. 
Some important conclusions can be drawn.

• Scope of “offend” and “insult”
Section 18C does not prohibit generic offence and insult. The alleged contravention must 
have occurred “because of the race, colour or national or ethnic origin” of the complainant. Section 
18C therefore does not apply if the alleged offence, insult, humiliation or intimidation 
arises because of the opinions or beliefs, rather than the race, of the complainant. 
Accordingly, no topic, or side of the argument on any topic, is placed “off limits” for 
discussion in any context. No case under Part IIA has been decided against a respondent 
simply because of the subject matter dealt with, or solely because the thesis presented has 
reflected negatively on a group of people because of  their race.22

This is as it should be. To offend or insult a person or group merely by confronting them 
with ideas or opinions which they perhaps find incompatible with their own belief 
systems, might hurt their sensibilities, but does not in any way impugn their human 
dignity. In a free society, ideas of any kind – including religious, political, ideological or 
philosophical beliefs – are, and should be, capable of being debated and defended. Robust 
statements or critiques of such ideas, no matter how passionately adhered to, are not 
prohibited by section 18C.
In contrast, to offend or insult a person or group because of their “race, colour or national 
or ethnic origin” necessarily sends a message that such people, by virtue of who they are, 
and regardless of how they behave or what they believe, are not members of society in 
good standing. This cannot but vitiate the sense of belonging of members of the group 
and their sense of assurance and security as citizens. It is notable that the Commonwealth 
– which was then under a Coalition government headed by Prime Minister John Howard – 
intervened in one case, Toben v Jones, to defend the validity of Part IIA of the Racial 
Discrimination Act and specifically the use of the words “offend, insult, humiliate and 
intimidate” in section 18C.23

Although the judgment of Bromberg J, in Eatock v Bolt [2011] FCA 1103, has been the 
focus of many of the criticisms of Part IIA of the RDA, it, too, confirmed expressly that 
the contravention of section 18C that was found to have occurred was not due to the 
overall topic or thesis of the respondents’ publications.24 The decision was based on a 
combination of findings of errors of fact and distortions of the truth25 and of a lack of 
reasonableness and good faith.26 There was no appeal against these findings.

• Objective test
Section 18C does not enforce the subjective, and possibly capricious, perspectives of 
complainants about perceived harm. Not a single judgment has interpreted the section in 
that way. On the contrary, the courts have consistently held that the question of whether a 
publication is “reasonably likely” in all the circumstances to offend, insult, humiliate or 
intimidate because of race is to be decided by the court according to an objective test, and 
not according to the subjective perceptions of the complainant or witnesses. It is not 
necessary for a complainant to adduce evidence that anyone has in fact been offended, 
insulted, humiliated or intimidated. Such evidence, if led, is admissible but not 
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determinative. The court must make an objective assessment of the position itself, so that 
community standards of behaviour rather than the subjective views of the complainant are 
the decisive consideration.27

The judgment in Eatock v Bolt has been criticised for defining the relevant community 
standard as that of the reasonable member of the group which was the target of the 
alleged contravention, rather than the more generic reasonable person. The criticism is a 
serious one, but the point was never tested on appeal, possibly because, if a broader 
community standard had been applied in that case, it might not have altered the overall 
outcome.

• Mere hurt feelings not prohibited
The case law has also demonstrated the falsity of claims that the words “offend” and 
“insult” provide a remedy for mere hurt feelings and trivial slights. The prohibition in 
section 18C has been found by the courts to be limited to those circumstances in which 
the offence, insult, humiliation or intimidation has “profound and serious effects, not to 
be likened to mere slights”.28 This means that section 18C of the Racial Discrimination Act 
has been interpreted by the courts as applying only to the kind of authentic harms which I 
outlined earlier.

• Vexatious complaints
Fears that Part IIA of the Racial Discrimination Act would produce a plethora of trivial or 
vexatious complaints have likewise proved groundless. Complaints are lodged with the 
President of the Australian Human Rights Commission29 who is obliged to inquire into 
and attempt to resolve the complaint by direct conciliation between the parties.30 No 
complaint can come before a court until this process has been exhausted, and the 
President has issued a certificate that the complaint before him or her has been 
terminated.31 The President may terminate a complaint “if the President is satisfied that 
the complaint was trivial, vexatious, misconceived or lacking in substance.”32

During the 2012-2013 financial year, complaints to the Commission under section 18C 
increased by 59 per cent. Fifty-three per cent of racial vilification complaints in that year 
were resolved at conciliation. Four per cent of complaints made under section 18C were 
terminated or declined for being trivial, misconceived or lacking in substance. And less 
than three per cent of racial hatred complaints proceeded to court.33 As respondents are 
often well-resourced media corporations, there is no reason to assume that they are under 
undue pressure to compromise at or before a conciliation. As is true of all litigation, the 
legal costs to be incurred if the matter should proceed to court, and the risk of an adverse 
costs order if the other party should succeed, are considerations which prey equally on the 
minds of complainants and respondents and nudge them towards a compromise. 
Compulsory conciliation presents both parties with a face-saving opportunity to reach 
such a compromise.

• “Reasonably and in good faith”
The exemption provisions in section 18D have also been judicially considered, especially 
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the threshold requirements that the act for which an exemption is claimed must be done 
“reasonably and in good faith”. Whilst some judges have treated the words “reasonably” 
and “in good faith” as a composite concept, most judges have treated them as separate but 
overlapping requirements.
For an act to have been done “reasonably” under section 18D it must bear a rational 
relationship to the academic, scientific, artistic or other purpose which it is claimed renders 
the act exempt from liability. If offence, insult, humiliation or intimidation is caused on the 
basis of race, it must not be out of proportion  to the fulfilment of that purpose.34

“Good faith” requires a respondent to have acted with sufficient honesty and 
conscientiousness to minimise the offence, insult, humiliation and intimidation suffered by 
the people likely to be affected by the respondent’s conduct, and to avoid, for example, 
gratuitously inflammatory and provocative language, or contriving to smear a person or 
group.35 Good faith may be tested both subjectively and objectively. The absence of 
subjective good faith should be sufficient to preclude a respondent from relying upon 
section 18D. But even if the respondent was subjectively honest and genuinely believed in 
the truth of the publication, the respondent might still fail to establish an exemption under 
section 18D if there is evidence of an ulterior purpose of racial vilification and, hence, of a 
lack of objective good faith.
For example, in two cases brought by my organisation, Holocaust-deniers claimed they 
were merely engaged in a good faith discussion of history. In each case, however, the court 
found that the so-called “discussion” was a thinly-disguised vehicle for smearing Jews as a 
group. The respondents thus  failed to establish good faith defence under section 18D.36

It follows that publications whose subject-matter is reasonably likely to offend, insult, 
humiliate or intimidate a person or group on the grounds of race will be exempt as long as 
the language used is consistent with a genuine effort to lessen the offence, insult, 
humiliation or intimidation. To the extent that this requirement imposes a duty of care on 
the publisher, there would seem to be an overlap between the meanings of “reasonably” 
and “in good faith.”
Given the breadth of the types of matters that section 18D exempts, the absence of the 
requirements of reasonableness and good faith would, in effect, permit even the most 
extreme expressions of racial hatred, no matter how tenuous the connection might be 
between those expressions and the academic, scientific, artistic or other purpose or 
purposes which it is claimed render those expressions exempt from liability.
The Exposure Draft introduced by the Government to reform Part IIA of the Racial 
Discrimination Act37 proposed an exemption provision which would have removed any 
requirement of reasonableness and good faith. The mere fact that something has been said 
or written in the course of participating in a public discussion has never been accepted at 
law as a sufficient reason to exempt it from liability for defamation, breach of copyright 
and the like, but in the Exposure Draft it would have been accepted as a sufficient reason 
to exempt it from liability from racial vilification. The proposed exception was so broad 
that it could have applied even to conduct amounting to a threat of violence on the basis 
of race – which is a criminal offence with aggravating circumstances under State law38 – if 
the threat was made in the course of participating in a public discussion. This was one of 
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the reasons the exemption provision in the Exposure Draft came in for heavy public 
criticism.

The experience of the Australian Jewish community
My organisation has dealt with most cases of racial vilification directed against the Jewish 
community by way of direct negotiations with the relevant publishers. The fact that publishers 
are aware that there is “a law against racial vilification” and do not, as a rule, identify, or wish to 
be identified, as racists is sufficient in most cases to resolve a potential complaint. Only if 
negotiations fail is the incident escalated into a formal complaint with the Human Rights 
Commission. It has been even rarer for my organisation to proceed to litigation under Part IIA 
of the Racial Discrimination Act but, when we have done so, the vilification has been egregious 
and we have usually been successful.

A complaint under Part IIA of the Racial Discrimination Act, which was brought to the 
Commission by my organisation against a global social media platform provider in 2012, went to 
compulsory conciliation. The platform provider ultimately removed or made inaccessible 
hundreds of crudely antisemitic racist images and comments. In the United States, efforts by 
Jewish organisations to have the same platform provider take similar action over substantially the 
same content failed.39

Both redress and public vindication have been important to us as a means of providing 
people in our community with reassurance about the essential fairness, tolerance and civility of 
Australian society and, thus, of preventing or counteracting the harms that public expressions of 
antisemitism would otherwise cause them. The removal of racist content also sends a signal that 
the content is socially unacceptable, and this can help to discourage the dissemination of racial 
prejudice.

Nevertheless, my organisation treats the option of making a complaint under Part IIA as a 
last resort. We also recognise that the principle means of counteracting racism in the long term 
is through public and school education. We consider legal and educative tools to be mutually 
complementary, not mutually exclusive. Indeed, by setting a standard for acceptable conduct, 
laws also serve an educative function.

Part IIA of the Racial Discrimination Act is not about censorship; it is about accountability. 
Exercising one’s freedoms comes with duties and responsibilities. It involves being accountable 
when one infringes against another’s freedom. Racial vilification is a form of infringement 
against another’s freedom which can and should ordinarily be dealt with by non-legal means. 
However, a peaceful avenue for redress through the process of the law remains essential when 
all else fails.
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Chapter 8

The Case for Changing Section 18C of the Racial Discrimination Act

Simon Breheny

On 28 September 2011, a judge of the Federal Court handed down a decision which has had a 
larger impact on the debate about freedom of speech in Australia than any other decision in 
recent memory. That case – Eatock v Bolt – was a spark that lit a bonfire under section 18C of 
the Racial Discrimination Act 1975 (Cth).

Section 18C makes it unlawful to say or do anything that is reasonably likely to “offend, 
insult, humiliate or intimidate” a person because of the person’s race, colour or national or 
ethnic origin.

The Coalition’s promise
Before the 2013 Federal election the Federal Liberal-Country Party Coalition promised that, if 
elected, it would repeal this provision. During an address to the Institute of Public Affairs on 6 
August 2012, the then Leader of the Opposition, Tony Abbott, said: “So let me assure you, the 
Coalition will repeal section 18C in its current form.”

The promise had earlier been made by the then legal affairs spokesman, Senator George 
Brandis, QC, in July 2012. In a speech to the Australian Liberal Students’ Federation, Brandis 
had proclaimed: “If we win the next election . . . one of my first priorities will be to remove 
from the Racial Discrimination Act the provisions under which Andrew Bolt was dragged before 
the courts.”

On 25 March 2014, the Coalition Government looked as though it would make good on its 
promise. Brandis, Attorney-General in the Abbott Coalition Government, released exposure 
draft legislation which substantively removed section 18C. The proposed provisions would have 
removed the words “offend,” “insult” and “humiliate,” added a provision against vilification, and 
tightened the definition of “intimidate.”

Unfortunately, in August 2014, the Prime Minister, Tony Abbott, made a leadership call. In 
my view, it was not the right call. The decision the Abbott Government made is to abandon the 
repeal of section 18C. I believe this is a very grave error on the part of  this new government.

Freedom of Speech in Australia
A very concerning reality now faces Australia. That reality is that freedom of speech and 
freedom of thought are under threat in this country.

The attempt of the Gillard Government to regulate the media was an attack, literally 
unprecedented in recent Australian history, on freedom of the press. Without freedom of the 
press there can be no freedom of speech. The attempt, also by the Gillard Government, to 
introduce the so-called Human Rights and Anti-Discrimination Bill in 2012 was likewise an 
unprecedented attack on the political freedom of Australians.

That bill proposed to make it unlawful to “offend” or “insult” someone on the basis of their 
“political opinion.” Such a measure would have had an absolutely chilling effect on political 
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discussion and freedom of speech in this country. Furthermore, the bill proposed that 
individuals accused of unlawful behaviour were to be declared guilty unless they could prove 
their innocence, that individuals accused under the legislation would not have an automatic right 
to legal representation, and that the accused would be required to pay all the costs of their 
defence even if they were found to be innocent.

In the wake of a massive public outcry against the bill, led by the Institute of Public Affairs, 
the Gillard Government withdrew the bill. That such dangerous and draconian legislation could 
even have been contemplated in a free and democratic country such as Australia is alarming. Let 
us not forget that the Human Rights and Anti-Discrimination Bill would have handed very 
significant power over the lives of individuals to government. No less alarming is that the bill 
was enthusiastically supported by the Australian Human Rights  Commission.

Opponents of Free Speech
Unfortunately, there are a number of opponents of free speech in Australia. The most 
significant is Australia’s political left. Rather than defending free speech, the left in Australia only 
ever seem to defend polite speech, reasonable speech,  or speech for those they agree with.

Aside from the political left, a number of ethnic community leaders in this country also 
oppose freedom of speech. Some organisations have specifically opposed the removal of section 
18C of the Racial Discrimination Act 1975. Part of the argument for their position is that a 
prohibition against insulting or offending someone on the basis of their race is necessary to 
ensure that Australia is a tolerant, multicultural society. This argument ignores a number of key 
matters.

During the period of the successful settlement of millions of new arrivals in Australia in the 
1950s and 1960s, section 18C did not exist. Individuals and their families coming to Australia 
from other countries for a better life sought to come to this country because of the freedoms 
available in Australia. One of those freedoms is freedom of speech. The freedoms that made 
Australia the country and society that it is are not a product of section 18C.

Australia’s freedoms are the legacy of a centuries-old tradition of liberty which Australia was 
fortunate enough to inherit. It would be unfortunate if some of those who have come to 
Australia to gain the benefits of this country’s freedoms were successful in removing the very 
freedoms they have benefited from.

Experience in the United States and Canada
The idea that government can restrict freedom of speech of its citizens in the name of tolerance 
is not one held in the United States – even by those on the left. The United States is a country 
that accepts ten times the number of new arrivals that Australia does. Yet, without the equivalent 
of Australia's section 18C, the United States is the country in which millions of people from 
ethnic minorities seek to live and bring up their families. As noted by Professor James Allan of 
the University of Queensland: “In the US there are no hate speech laws of any kind . . . 
Australians are no more prone to being sucked in by offensive or hateful speech than North 
Americans or those with multiple degrees. And if you don’t believe that, then you can’t really be 
in favour of democracy, it seems to me.”
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The difference between Australia and the United States is demonstrated by two cases, one 
very recent and one from the 1970s.

The Sterling case
In the first case, Donald Sterling, the owner of the Los Angeles Clippers basketball team, made a 
number of grossly offensive, racially-motivated comments. He told his partner to stop 
“associating with black people.” The basketball Commissioner banned Sterling from the 
National Basketball Association for life, fined him US$2.5 million, and asked the NBA Board of 
Governors to vote on whether to force Sterling to sell the franchise.

President Barack Obama said on this issue, “when ignorant folks want to advertise their 
ignorance, you don’t really have to do anything, you just let them talk. And that’s what happened 
here.”

It was civil society and popular opinion which deemed Sterling’s actions unacceptable. It was 
not the state.

The National Socialist Party of America case
The other case is famous and controversial. In 1977 the National Socialist Party of America 
attempted to organise a street march through the suburb of Skokie in Chicago, a locality which 
was the home of many survivors of the Holocaust.

The American Civil Liberties Union defended the right of the Party to proceed with its 
march. Aryeh Neier, the National Director of the ACLU during the Skokie case, has said the 
following about freedom of speech: 

I think it is so important because freedom of speech seems to me the key to all other 
rights. If one can speak out about any abuse one has suffered, one always has the 
possibility of gaining certain relief or certain redress from any other kind of abuse. And I 
think people all over the world prize the ability to express themselves freely because they 
know that that is the way that they can protect themselves against other kinds of abuses of 
their rights.

David Hamlin, the Executive Director of the Illinois Chapter of the ACLU during the Skokie 
case, responded to those who said the ACLU should not be defending the ability of fascists to 
engage in such activity:

“No free speech” is, of course, the hallmark of fascism. Advocating the revocation of free 
speech for Fascists is fascism itself, and roughly the same as advocating “no voting in a 
democracy.” A surprising collection of leftists and others would eventually adopt the 
position represented by that slogan, most of them with a zeal sufficient to enable them to 
ignore the inherent  contradiction of the position they had taken.

Canada 
Canada is an example of where laws like section 18C have been repealed. Section 13 of Canada’s 
Human Rights Act had been used in a similar way to section 18C, most famously against the 
commentator, Mark Steyn. In June 2013, the Conservative Government, led by Stephen Harper, 
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repealed section 13. The Canadian Parliament recognised that these laws are incompatible with 
freedom of speech. Steyn himself said recently:

I heard a lot of that kind of talk during my battles with the Canadian “human rights” 
commissions a few years ago: of course, we all believe in free speech, but it’s a question of 
how you “strike the balance,” where you “draw the line” . . . which all sounds terribly 
reasonable and Canadian, and apparently Australian, too. But in reality the point of free 
speech is for the stuff that is over the line, and strikingly unbalanced. If free speech is only 
for polite persons of mild temperament within government-policed parameters, it is not 
free at all. So screw that.

Why is Freedom of Speech important?
There are three main arguments for freedom of speech. The first is a democratic one. Free 
expression is an institution that supports democratic deliberation. This observation forms the 
basis of the High Court of Australia’s implied freedom of political communication. In the words 
of the former Chief Justice, Sir Anthony Mason: 

Only by exercising that freedom can the citizen criticise government decisions and actions, 
seek to bring about change, call for action where none has been taken and in this way 
influence the elected representatives . . . Absent such a freedom of communication, 
representative government would fail to achieve its purpose, namely, government by the 
people through their elected representatives.

The second is the “marketplace of ideas.” This is most commonly associated with John Stuart 
Mill. In On Liberty, Mill argued for a discursive ideal of freedom of speech. Free speech allows 
individuals and society at large to interchange, test and confirm ideas. To censor speech is 
therefore to stifle this process. For  Mill, free speech is really freedom of discussion. As he wrote:

the peculiar evil of silencing the expression of an opinion is, that it is robbing the human 
race; posterity as well as the existing generation; those who dissent from the opinion, still 
more than those who hold it.

The third argument for freedom of speech is founded in moral autonomy. This places the 
argument for freedom of expression in freedom of conscience. This is the argument for 
freedom of expression defended in Chris Berg’s In Defence of Freedom of Speech: from Ancient Greece 
to Andrew Bolt: 

Freedom of speech is a matter of individual agency, or personhood. It is an element of 
individual autonomy. The right to hold views that may be contrary to those of the 
majority, or of those in positions of power, is seen as quintessentially democratic. As we 
are all equal, we equally hold that right. This is a non-instrumental argument. Freedom of 
speech is a good in and of itself – it has intrinsic value.
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Mill’s famous argument was not limited to a defence of speech that assisted the pursuit of 
truth. Mill valued the expression of extreme and untruthful opinions for the benefits it gave true 
opinions. As he argued, unless truth is “vigorously and earnestly contested, it will, by most of 
those who receive it, be held in the manner of a prejudice, with little comprehension or feeling 
of its rational grounds.”

Section 18C of the Racial Discrimination Act is explicitly intended as a significant weapon in 
the battle against prejudice by restraining contrary voices. In the second reading speech for the 
Racial Hatred Bill 1995, Michael Lavarch, Attorney-General in the Keating Government, argued 
that section 18C “sends a clear warning to those who might attack the principle of tolerance.”

Mill counsels that a tolerance which is only brought into being by legal force is a weak and 
fragile tolerance: 

the meaning of the doctrine itself will be in danger of being lost, or enfeebled, and 
deprived of its vital effect on the character and conduct: the dogma becoming a mere 
formal profession, inefficacious for good, but cumbering the ground, and preventing the 
growth of any real and heartfelt conviction, from reason or personal experience.

Australia opposed the introduction of the provision against the incitement of racial hatred in 
the International Covenant on Civil and Political Rights, Article 20 (2), adopted in 1966. Making 
the case against this provision, which was proposed by a group of nations led by the Soviet 
Union, the Australian representatives argued that “people could not be legislated into morality.”

This remains true today. A legislative prohibition on expressions of prejudice will not limit 
prejudice. Worse, a recurring phenomenon in the history of censorship and legal speech 
constraints is the counter-productive influence of such policies. Instead of achieving the 
legislative intent, censorship can grant platforms and create martyrs.

There are justifiable limitations on expression. Speech should be prohibited when it crosses 
the boundary from expression into action. Perhaps the most famous example of this is John 
Stuart Mill’s famous corn dealer – where an opinion that corn-dealers starve the poor would be 
lawful speech if shared in normal conversation but unlawful if shared to an armed mob outside 
the home of a corn-dealer.

Eatock v Bolt
On 28 September 2011, Andrew Bolt, a News Corp Australia journalist, was found to have 
breached section 18C of the Racial Discrimination Act. The case concerned two articles which 
Bolt had written on a matter of public policy, and which were published in the Herald Sun in 
2009.

The judge in the case, Justice Bromberg, also found that Bolt did not fall within any of the 
exemptions provided for in section 18D. Bolt had argued that the “fair comment” exemption 
should apply in his case as he was discussing an important issue in the public interest. The 
exemption did not apply because the judge held that Bolt’s conduct was not done “reasonably 
and in good faith.” Justice Bromberg held that Bolt had used “gratuitous asides” and a 
“mocking” and “sarcastic” tone in his articles, and that this was sufficient to deny the 
exemption.
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The Bolt case is an example of the dangers of section 18C. It was used in that case as a 
political tool to censor a political enemy. The case demonstrates how serious a restriction on 
freedom of speech section 18C is, and exactly why the provision must  be repealed in its entirety.

The Bolt case, and the problems it highlighted with the law, brought forth a number of 
supporters for change. Three of Australia’s leading newspapers agreed that section 18C restricts 
freedom of speech.

The Age
This newspaper has long argued that the Racial Discrimination Act should be amended to 
rebalance it more towards free speech. Specifically, we believe Section 18C should be 
abolished. 

Herald Sun
Gagging people from fairly and legitimately held opinions is censorship. It is a basic denial 
of freedom of speech . . . The underlying problem with the ill-considered effects of 
Section 18C is that if someone says they have been offended or humiliated, who is to 
challenge them? That is not what freedom of speech and the right to fairly voice your 
opinions is about.

The Australian
Australia has no reason to be complacent about freedom of speech. Hundreds of 
prohibitions govern the things we are not allowed to know. And we rank 28th out of 180 
on the World Press Freedom Index. The further erosion of freedom of speech is too high 
a price to pay for legislation erroneously intended to stifle the rougher edges of our robust 
debate. Trying to legislate for good manners or to prevent hurt invariably backfires. The 
government is right to abolish Section 18C of the RDA.

Conclusion
The operation of section 18C of the Racial Discrimination Act can be separated into two broad 
categories. Where section 18C covers conduct that offends, insults or humiliates it limits 
freedom of speech.

Making unlawful conduct that “offends”, “insults” or “humiliates” a person restricts an 
individual’s ability to engage in lively and forthright debate essential to the proper functioning of 
a democracy.

Where section 18C covers conduct that intimidates, it duplicates existing law. Every 
Australian jurisdiction has laws against intimidation: 
• The Commonwealth Criminal Code, section 474.17, outlaws the use of a carriage service 

to menace, harass or cause offence; the Crimes Act (NSW) outlaws intimidation or 
annoyance by violence; 

• The Summary Offences Act (Vic) outlaws obscene, indecent, threatening language and 
behaviour in public; 

• Queensland Criminal Code, section 75, outlaws threatening violence; 
• The Criminal Code Act Compilation Act (WA), section 338E, outlaws intimidation; 
• Criminal Law Consolidation Act (SA), section 19, outlaws unlawful threats; 
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• The Tasmanian Criminal Code, section 192, makes illegal the causing of an apprehension 
of fear; 

• The Crimes Act (ACT), section 35A, outlaws threats of violence; 
• The Criminal Code Act (NT), section 200, outlaws threats.

Section 18D does not protect free speech. Section 18D theoretically provides exemptions for 
conduct caught by section 18C, including “fair comment”. Eatock v Bolt demonstrates, however, 
that these exemptions do not provide an adequate defence for free speech.

Truth is no defence: The judge in Eatock v Bolt held that section 18D will not necessarily 
apply even to statements that are true. Bromberg J also held that the use of “gratuitous asides,” 
and a cynical, mocking, sarcastic tone meant that Bolt’s articles were not “fair comment” 
protected by section 18D.

Finally, it is important to note that Bromberg J held that Andrew Bolt’s conduct met the 
threshold established by all four words in section 18C – according to the judge, Bolt “offended,” 
“insulted,” “humiliated” and “intimidated” the plaintiffs.

The only way to ensure that another Bolt case never happens again is to repeal section 18C in 
its entirety.

Where to from here?
South Australian Family First Senator Bob Day currently has a bill before the Senate which seeks 
to amend section 18C. The Racial Discrimination Amendment Bill 2014 is co-sponsored by New 
South Wales Liberal Democratic Senator David Leyonhjelm, South Australian Liberal Senator 
Cory Bernardi and Western Australian Liberal Senator Dean Smith.  

Senator Day’s bill proposes to remove the words “offend” and “insult” from section 18C. In 
my view, while this will not fix all the problems of section 18C, the bill is a significant step in the 
right direction.

I wish Senator Day all the best in his efforts to amend section 18C in this way. I very much 
look forward to the day when freedom of speech in Australia is restored.
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Chapter 9

The NSW Independent Commission Against Corruption
Time for a Re-think?

The Honourable Jerrold Cripps

Recent events connected with the NSW Independent Commission Against Corruption’s inquiry 
into the affairs of Mr Eddie Obeid and others (Operation Jasper) have caused people to 
question the relevance and efficacy of the ICAC generally. Mr Eddie Obeid, a former minister of 
the Crown, and others, were found to have engaged in corrupt conduct involving millions of 
dollars.

The ICAC issued its report in July 2013 finding corrupt conduct and recommending that the 
Office of the Director of Public Prosecutions (ODPP) consider whether criminal proceedings 
should be commenced. Yet, to date, there has been no decision as to whether Mr Obeid and/or 
others will face criminal charges.

Another inquiry saw the Premier of NSW, Mr Barry O’Farrell, resign over receipt of a bottle 
of Grange wine, notwithstanding that no allegation of corrupt conduct had been made against 
him.

There has been a call for “less exposure – more prosecutions” coming out of what some 
people see is the inconsistency of outcomes. On the one hand, Mr Obeid has been found to 
have engaged in corrupt conduct yet no decision is made as to whether criminal proceedings will 
be taken. On the other hand, the Premier of NSW has resigned although there have been no 
allegations of corrupt conduct made against him.

Public unease about the matter has led the NSW Parliament to establish a Joint Committee to 
consider, amongst other things, whether the gathering and assembly of evidence for a criminal 
prosecution should become a principal function of the ICAC – whether in lieu of, or in addition 
to, its present function of exposing corrupt conduct has not been made clear. As far as I can see, 
it would be difficult to give the ICAC the principal function of exposing corrupt conduct and a 
principal function of prosecuting without turning it into a special branch of the police force.

In 1988, the NSW Parliament passed the Independent Commission Against Corruption Act. The 
principal object of the legislation was to promote the integrity and accountability of public 
administration by investigation and exposure of corrupt conduct involving public officials. 
Educating public officials and members of the community about corruption and its detrimental 
effect on the administration  and on the community was also a principal function.

The ICAC was not established to be a criminal law enforcement agency. The legislation 
forbids the ICAC from making findings that a crime has been committed. It cannot recommend 
that a particular person be prosecuted for a particular crime. The most it can do is to 
recommend to the Office of the Director of Public Prosecutions (ODPP) that consideration be 
given for prosecution of a person for criminal conduct arising out of  its investigations.

“Corrupt conduct” is defined very broadly. It includes conduct affecting the honest and 
impartial exercise of official functions by a public official, the conduct of a public official that 
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involves dishonest or partial exercise of functions, conduct of a public official that constitutes or 
involves a breach of public trust and any conduct of a public official that involves the misuse of 
information acquired in the course of his or her official function.

The Commission is not entitled to make a finding of corrupt conduct unless the identified 
conduct could involve a criminal offence, a disciplinary offence or reasonable grounds for 
dismissal of the public official. The legislation further provides that the ICAC has a secondary 
function, namely, to assemble evidence that might be admissible in the prosecution of a person 
for a criminal offence arising in connection with the investigation into corrupt conduct.

There has always been a problem identifying and dealing with public sector corruption. That 
is because it is, generally speaking, conduct engaged in by consenting adults behind closed doors 
and leaving no apparent victims to assist the police and other criminal law enforcement agencies. 
Consequently, prosecutions for public sector corruption were few and far between.

Prior to the ICAC legislation, it was generally accepted that public sector corruption would 
have to be pretty serious before members of the public were even aware that it was being 
engaged in. Matters, however, came to a head in the 1970s and early 1980s. A cabinet minister 
and the Chief Stipendiary Magistrate were gaoled for fraud and perverting the course of justice. 
The decade also saw serious allegations of corrupt conduct made against a member of Australia’s 
highest court. There had been a number of serious allegations and inquiries directed to alleged 
misconduct by senior members of the NSW police force. As well, there had been a public 
inquiry in Queensland into the activities of members of the police force and senior cabinet 
ministers which exposed serious and endemic public sector corruption.

The NSW ICAC was named after the Hong Kong Independent Commission Against 
Corruption, but had little in common with that agency other than the name. The Hong Kong 
ICAC was established early in the 1970s as a specialised branch of the police force to investigate 
widespread corruption in the Hong Kong police force. Later, the Hong Kong ICAC’s 
jurisdiction was extended to investigate corruption in other government departments and, later 
still, to corruption in the private sector.

When comparing the two ICACs it is, therefore, important to remember that the purpose of 
the NSW ICAC is to expose corrupt conduct in the public sector. It is not a criminal law 
enforcement agency and was never intended to be one. It is hoped, of course, that corrupt 
officials will ultimately be answerable in the criminal court but, unlike the Hong Kong ICAC, 
that is not its principal function.

To date, no-one has criticised the ICAC’s performance in exposing corrupt conduct in the 
public sector. The ICAC has been criticised for the manner in which it conducts public inquiries 
and it is held responsible, in part at least, for the inordinate delays before a decision is made as to 
whether or not to prosecute after it has published its report.

 There are some who think the ICAC has gone too far. Others think it has not gone far 
enough. Those who think it has gone too far assert that undeserved reputational damage is 
caused to people called before it and who are not themselves corrupt. Two premiers have 
resigned after being involved in investigations – one after an adverse, but legally incorrect, 
finding by the ICAC; and the other in the course of an ICAC investigation and against whom no 
allegation of corrupt conduct was made.
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When the legislation was introduced into the NSW Parliament it was bitterly opposed by the 
Opposition which claimed that it was brought into existence for the purpose of punishing 
previous Labor members. Civil libertarians were also opposed to what amounted to a standing 
royal commission, reflecting the general hostility to standing royal commissions in Westminster 
systems of government since the days of the Star Chamber and Court of High Commission.

When the legislation was introduced, the Premier, Nick Greiner, expressed the view that 
within 10 to15 years the work of the ICAC would be confined to education because, by that 
time, its exposure function would have rooted out all public sector corruption. Whether that 
reflected the Premier’s genuine belief at the time, or whether it was simply an attempt to make 
the creation of an unpopular institution more palatable, is a matter of some debate. In all events, 
although the ICAC has unearthed a considerable amount of public sector corruption in the last 
25 years, public sector corruption remains a problem.

It is not known how much corruption there was in the public sector prior to the ICAC 
commencing, although the general belief was that it was pretty extensive. No-one can tell how 
much corruption there would have been but for the activities and investigations of the ICAC. It 
is clear, however, that there are a number of public sector practices which have ceased, or been 
modified directly, as a result of the legislation. For example, practices with respect to the receipt 
of gifts and benefits have been significantly changed.

NSW was the first integrity commission. Since it commenced, other States and the Federal 
Government have introduced integrity commissions. But none emphasises the importance the 
NSW ICAC attributes to the holding of public inquiries. Of the other States, some make 
provision for public inquiries and some do not. No other State matches NSW’s enthusiasm for 
public inquiries. Public hearings can be held in Queensland and Western Australia but, in fact, 
are not held as frequently as in NSW. There is provision for public hearings in Victoria, but on a 
more limited basis than in NSW. In South Australia, Tasmania and federally, there are no 
provisions for public hearings.

I should nail my colours to the mast and declare that I am in favour of public inquiries in 
appropriate circumstances. I can think of none in the last ten years where the holding of a public 
inquiry was inappropriate. After all, the principal function of the NSW ICAC is to expose public 
sector corruption. I do not see how you can “expose” public sector corruption if your 
investigations remain behind closed doors. Public inquiries make it clear to the general public 
what the ICAC is doing and how it reaches its conclusions. The publicity generated by public 
inquiries also encourages people to report matters to the ICAC which might not otherwise be 
the case.

I do not deny that when public inquiries are conducted involving members of parliament and 
local government councillors, the media are not as restrained as some people would like to think 
they should be and that the inquiries run the risk of affecting subsequent criminal trials adversely.

When the ICAC came into existence it was assumed that all investigations would involve a 
public inquiry. In the result, many people had their reputations damaged who had not done any 
wrong. Being called as a witness was apt to create a suspicion in the minds of some members of 
the public that they were involved in corrupt conduct, even though that was not the case as the 
ICAC made clear in its public reports. The legislation was later amended, however, to give the 
Commissioner the function to determine whether, and to what extent, investigations should be 



70

held in public. The legislation also provided that suppression orders could be made of matters 
emerging in a public inquiry if it is in the public interest to  do so.

The legislation set out the circumstances to be considered before determining whether an 
inquiry should be held in public. They were:
(a) the benefit of exposing to the public and making it aware of the corrupt conduct;
(b) the seriousness of the allegations of complaint being investigated;
(c) any risk of undue prejudice to a person’s reputation (including prejudice that might arise 

from not holding an inquiry);
(d) whether the public interest in exposing the matter is outweighed by the public interest in 

preserving the privacy of the person concerned.

A declaration of corrupt conduct has, of itself, no legal consequences. It does, however, have 
significant reputational consequences. For some time it was believed that the reputational 
damage would be sufficient to rein in public sector corruption. But the general view these days 
appears to be that merely placing the mark of Cain on the forehead of a corrupt public official is 
not enough. Many people believe that, unless criminal prosecutions follow, there is little point in 
spending millions of dollars exposing corrupt conduct. They point to the fact that a finding that 
a person has engaged in corrupt conduct involves a finding that they have engaged in conduct 
that could amount to a criminal offence.

It would seem to me that the decision of the ODPP as to whether criminal proceedings 
should follow should be made as soon as possible after the ICAC has published its report if a 
relevant recommendation has been made. If it is thought that there may be some undue 
prejudice to an accused arising out of media reporting of the public inquiry, consideration should 
be given to trials by judges alone. Moreover, it must be remembered that claims of unfairness in 
the manner of conducting public inquiries can be made to the Inspector of the ICAC. The 
Inspector has a wide-ranging remit in the supervision of the ICAC – much wider than the 
Parliamentary Joint Committee.

Operation Jasper highlights the issue. So far from naming and shaming being sufficient of 
itself, Mr Obeid has boasted to the media that, notwithstanding the ICAC’s findings, he will 
never be prosecuted.

The decision of the ODPP as to whether prosecutions will be launched has always been 
characterised by the most extraordinary delays. Sometimes they amount to years. Shortly after 
the ICAC report into the activities of Mr Obeid, the Government gave the ODPP $2 million to 
expedite the decision concerning whether criminal charges would follow the report. Since then, 
the silence has been deafening.

People frequently ask why it takes so long time for a decision to be made as to whether 
people should be prosecuted. When asked to comment on the delays, the ODPP usually gives 
two reasons why it takes a long time to make a decision. The first is that a finding made by the 
ICAC is a finding based on the balance of probabilities whereas a prosecution requires proof 
beyond reasonable doubt . The second reason given is that the evidence put before an ICAC 
inquiry is not admissible in a criminal trial.

As to the first explanation based on the onus of proof, I know of no occasion when the 
ICAC has recommended that consideration be given for criminal prosecution where the ICAC 
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is of the opinion that the case has been made out on the civil as opposed to the criminal 
standard of proof. In other words, findings and recommendations about corrupt conduct are 
not made unless the ICAC is convinced they should be.

As to the second explanation, it is not correct to say that all evidence given in the public 
inquiry is not admissible in criminal proceedings. Section 37 of the legislation obliges all people 
summoned to a public inquiry to answer questions asked of them of relevance to the inquiry. 
They may not decline to answer on the basis of well-recognised common law privileges and 
rights. For example, they are not entitled to refuse to answer questions on the basis that the 
answers might incriminate them, that they have legal professional privilege or even public 
interest privilege.

If an objection is made, however, the questions and answers cannot be used in subsequent 
criminal or civil proceedings. Previously they were not to be used in disciplinary proceedings, but 
this has since been amended to remove disciplinary proceedings from the ambit of protection. 
The Parliament still refuses to exclude civil proceedings, although I have never understood why.

Although rare, there have been cases where the evidence given before the ICAC is simply a 
convincing admission by the public official of corrupt conduct. In that event, of course, more 
evidence would be needed than the evidence given before the ICAC. But, in most cases, the 
corrupt conduct is based on evidence that is admissible in a criminal trial – for example, 
authorised phone taps and the use of surveillance devices together with properly conducted 
controlled operations. Furthermore, although the admission cannot be introduced into evidence 
in a criminal trial, the prosecuting authority is not left in the dark as to what has happened. All 
that remains is for the ODPP to prove by admissible evidence that which it knows to be true.

In my opinion, it is unfortunate that the ICAC is criticised for the massive delays, but one 
must acknowledge that it is, in effect, a self-inflicted wound. Ordinarily, a criminal prosecution 
would be investigated by the police and the material sent to the ODPP for prosecution. I do not 
know what the arrangements are between the police and the ODPP with respect to general 
criminal offences or, indeed, how effective the arrangements are. The police, however, claim that 
they should not undertake investigations following an ICAC inquiry because, I was told, they 
consider them to be too complicated. Moreover, the ODPP absolutely refuses to undertake 
investigations of any kind and it will not undertake the necessary work such as the preparation of 
criminal briefs, serving subpoenas, etc. Years ago, material was sent to the police from the ICAC 
with respect to the “re-birthing” of stolen motor cars. But no further action was taken by the 
police. If the police force are directed, as it should be, to investigate, it must be answerable and 
accountable.

Therefore, the ICAC has taken the view that because the police and the ODPP both refuse 
to undertake investigations, if the ICAC does not undertake this work there will be no 
prosecution at all.

In my opinion, the legality of the ICAC investigating after it has published its reports and 
investigating for the sole purpose of people being prosecuted in the criminal courts is of 
questionable legality. The ICAC is not a criminal law enforcement agency. Nobody, I think, 
would suggest that the ICAC itself should launch and maintain criminal prosecutions. This is 
because of its jurisdiction and power with respect to the information it is entitled to receive. 
Why, then, does it assist with investigations after its essential role has been completed?
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If, however, the Parliament will not insist on the police undertaking the necessary 
investigation work and/or will not make it clear to the ODPP that there are some aspects of the 
investigation that it can do, for example, preparing briefs, serving subpoenas and the like, the 
only solution I can think is that the Parliament should establish a special body to investigate and 
prosecute matters arising from ICAC inquiries. This should ensure prosecutions would follow 
within a few months of the report of the ICAC and not many years later as is presently the case.

I have already referred to the Parliamentary Joint Committee inquiring into additional 
functions for the ICAC, namely, the gathering and assembly of evidence for criminal 
proceedings. I do not see how this could work unless the ICAC was turned into an institution 
like the Hong Kong ICAC. I doubt whether people in NSW would accept the methods and 
practices of that body. People, for instance, can be held in custody while an investigation is 
proceeding. It must be remembered that the Hong Kong ICAC was brought into existence to 
deal with a corruption problem far in excess of any corruption problem in Australia. It has been 
remarkably successful but I doubt whether its methods and practices would be acceptable in this 
country.

The Parliamentary Committee is also to inquire into whether there should be more criminal 
offences to accommodate findings of corrupt conduct. There is a tendency in NSW to rush to 
legislation whenever a problem, real or imagined, is said to arise in the criminal justice system. In 
the past the legislation has, in my opinion, had the effect of complicating criminal law without 
any evident improvement in the effectiveness of prosecutions. It seems to me that the offence 
of misconduct in public office is quintessentially the offence which should follow consequent 
upon the findings of the ICAC whose function is to promote honesty and ethical conduct in the 
public sector.

In two decisions in the Hong Kong Supreme Court, Justice Anthony Mason, formerly the 
Chief Justice of the High Court of Australia, referred to the width and meaning of the offence of 
misconduct in public office. It is a common law offence in NSW and it is a common law offence 
in Hong Kong. Justice Mason defined the offence of misconduct in public office as follows:

1. a public official
2. in the course of or connected with his/her public office
3. engages in wilful misconduct by act or omission. For example, by wilfully neglecting or 

failing to perform a duty
4. without reasonable cause or excuse
5. where the misconduct is serious and meriting criminal punishment having regard to the 

responsibility of the office and the office holder, the importance of the political objects 
which they serve and the nature and extent of the departure from those objects.

The “wilful misconduct” does not necessarily have to be a criminal offence in itself. People 
who occupy high public office in NSW such as ministers of the crown have public trust 
obligations (reflected in the ICAC legislation), breach of which can found a charge of 
misconduct in public office. The definition of corrupt conduct, for example, includes breach of 
public trust.

Although the offence is commonly prosecuted in Victoria, in NSW the authorities seem 
reluctant to prosecute the offence, although there have been rare prosecutions. However, 
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recently a minister of the crown in NSW was found by the ICAC to have improperly signed an 
agreement for the purchase of land of substantial value after an election had been called but 
before the new election was held. He knew his actions were in violation of the well-recognised 
conventions because he backdated the letter to give the appearance that it was written before the 
election was called. A recommendation by the ICAC that consideration be given to his 
prosecution for the offence of misconduct in public office was not adopted by the ODPP 
although I do not know the reason why.
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Chapter 10

The Australian Honours System
In the Beginning

Sir David Smith

The seventeen and a half years during which I held the office of Official Secretary to the 
Governor-General were filled with many experiences which I shall remember and treasure for 
the rest of my life. One of my most memorable and much treasured experiences was the 
opportunity to be associated with the Australian honours system right from the beginning: to be 
involved in the design of the insignia and ribbons of the Order of Australia and the Australian 
Bravery Awards, to help the Order take those first tentative steps alongside all the other long-
established Orders which were so familiar to most Australians, and to help it to establish the 
procedures and standards which have earned it the reputation which  it enjoys.

February 2015 will be the fortieth anniversary of the establishment of the Australian honours 
system by Her Majesty The Queen, on the advice of her Australian Prime Minister. February will 
also be twenty-five years since the Queen made known her views on the future use of her 
honours to recognise her Australian subjects, and I propose to say more about that in a few 
moments.

In May 1975 I flew to Ottawa where I spent a week at Government House, known as Rideau 
Hall, as the guest of the Governor-General of Canada. As the new Australian honours system 
had been closely modelled on the Canadian, it seemed like a good place to start. I had long 
discussions with the Governor-General, who is also Chancellor of the Order of Canada; with the 
Official Secretary, who is also Secretary of the Order of Canada; and with staff of the Honours 
Secretariat located at Government House. My visit did not coincide with a meeting of the 
Council for the Order of Canada, but it did coincide with a meeting of their Bravery Committee, 
and I was invited to sit in on the meeting and have discussions with members of the committee.

From Ottawa I flew to London where I was attached to the Queen’s Household at 
Buckingham Palace during June and July. There I was treated as a supernumerary Private 
Secretary to the Queen and attended her on all her engagements both inside and away from the 
Palace – I was the one not carrying a black bowler hat and a furled umbrella. My Australian 
friend and colleague, Bill (later Sir William) Heseltine, was then Assistant Private Secretary to the 
Queen. As some of you will know, Bill went on to be Deputy Private Secretary and, finally, 
Private Secretary to the Queen. Bill had arranged for me to meet British officials involved in the 
administration of the British honours system and, between my other duties, I held discussions 
with Palace officials, Cabinet Office and other relevant departmental civil servants, and officers 
of the Central Chancery of the Orders of Knighthood. As you can well imagine, all of this was 
most helpful when I returned home and set about establishing our  own systems and procedures.

I also held meetings with Stuart Devlin, the Australian designer who had designed Australia’s 
first decimal coins, who was already established in London as one of the world’s leading 
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silversmiths and goldsmiths, and whom we had commissioned to design the insignia for the 
Australian honours system.

When I reported for duty at Buckingham Palace on my first morning, Bill Heseltine told me 
somewhat apologetically that the office area was full and that I would have to be located away 
from it. As we walked the Palace corridors towards my office, I recall thinking that right then I 
would happily have settled for a broom cupboard. When, finally, he opened a door and ushered 
me in, I could hardly believe my eyes. The room was huge, and furnished with priceless antique 
furniture, paintings and ornaments. Over in a distant corner stood a Louis the something antique 
desk and, on it, quite incongruously, a modern reading lamp and telephone.

I tried to take all this in, then suddenly we heard the sound of a military band. As I moved 
towards the window, Bill cautioned me not to open the curtains. As if to answer my look of 
surprise, he said, “You realise where we are.” As I clearly did not have a clue where we were, he 
said, “This is the Centre Room.” That did not help me. Then he said, “Those French doors 
open onto The Balcony.” So I stayed away from the windows, though I did enjoy hearing and 
seeing the changing of the guard outside my office each day. And I have a confession to make – 
before I finally left the Palace, I did part the curtains just enough to enable me to take a 
photograph through the window of a changing of the guard in the courtyard below, with 
hundreds of spectators peering through the railings at what I was seeing and hearing from inside 
the Centre Room. Bill certainly did not owe me any apology for my office  accommodation.

I have mentioned the Queen’s views on the matter of honours for her Australian subjects. 
These were contained in a letter written in February 1990 by her then Private Secretary, Sir 
William Heseltine, to the Governor-General and to the six State Governors. Sir William pointed 
out that the 1990 New Year imperial honours list had not included any nominations from 
Australia as no Australian Government had exercised its prerogative to make recommendations 
for British honours. That being the case, it seemed a good moment to consider whether the 
time had arrived for Australia, like Canada, to honour its citizens exclusively within its own 
honours system. Such an arrangement would not exclude the possibility of the Queen of 
Australia continuing to honour her Australian subjects with awards within her own personal 
Order, the Royal Victorian Order, nor with those other honours which are also wholly within 
her own gift, namely, the Order of the Garter, the Order of the Thistle, and the Order of Merit.

As many of us will remember, the award of British honours to Australian citizens had come 
to be a bit of a lottery, depending on the political complexion of the party in office at the 
Commonwealth or State level. So it was not surprising that Sir William finally told the Queen’s 
seven Vice-Regal representatives that Her Majesty was proud to be the Sovereign of the Order 
of Australia and of the other elements in the Australian system of honours, and that she thought 
it was now more appropriate that it should be used exclusively to recognise Australian citizens. 
The letter concluded by asking the Governor-General and each State Governor to ensure that 
Her Majesty’s views were made known to their respective Heads of Government and Leaders of 
the Opposition. In due course, all seven Governments and Oppositions agreed with those views, 
and British honours ceased to be available to Australians.

Lest you imagine that a choice between the British or the Australian honours system would 
be of mere academic interest to Australian political leaders, let me remind you that, whereas, in 
the case of British honours, Prime Ministers and Premiers were able to make the 
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recommendations which were placed before the Queen, under the Australian system they may 
do no more than any other Australian citizen, that is, submit nominations to the Secretary of the 
Order of Australia. These nominations are placed before the Council for the Order of Australia, 
and it is the Council which makes the recommendations to the Governor-General. In the early 
days these recommendations were then submitted to the Queen for her approval, until Prime 
Minister Keating cut out that final step – but that is another story.

It is the nomination process, coupled with the method of administration, which gives the 
Order of Australia that very special quality which Prime Minister Whitlam had in mind when he 
made his recommendation to the Queen in February 1975. It was he who recommended the 
establishment of a society of honour, to be known as the Order of Australia, in which 
membership would be by merit, independently assessed  and free of political interference.

The Constitution of the Order provides for the Governor-General to be Chancellor of the 
Order, and for the Chancellor to be charged with the administration of the Order.

Fortunately for the Chancellor, he does not have to do it all on his own. In relation to 
recommendations for awards in the Military Division, these are made to the Governor-General 
by the Minister for Defence, with the advice of special Service committees. In the case of the 
General Division, these are recommended to the Governor-General by the Council for the 
Order of Australia. Three Chief Justices of the High Court have held the position of Chairman 
of the Council – Sir Garfield Barwick, Sir Harry Gibbs and Sir Anthony Mason. These three 
men guided the Council through its long and tortuous meetings, and set and maintained the high 
standards of its nominations, and the Order will always be indebted to them. These days the 
Chief Justice is no longer a member of the Council, and the Governor-General appoints the 
Chairman from among its members.

The Council’s recommendations, in turn, are only as good as the material which is submitted 
to it for it to work with. For this we owe much to the Australian Honours and Awards 
Secretariat, as part of the Governor-General’s staff, and headed by the Director of Honours, 
who works directly to the Official Secretary and Secretary of the Order and, through the Official 
Secretary, to the Governor-General as Chancellor. It is the task of the Secretariat to research the 
nominations, write the letters to referees, prepare the vast quantity of documentation which goes 
before the Council at each meeting, produce insignia, warrants and handbooks, and do the 
thousand and one other things that go to make the Australian honours system the great success 
that it is, including administering the ever-growing number of other honours and awards, both 
civil and military, that now comprise a vastly more complex honours system than the one with 
which we began.

Although the Governor-General and his office administer the Australian honours system, 
honours policy is properly the responsibility of the Government of the day, and particularly of 
the relevant Minister and his department, initially the Department of the Special Minister of 
State, later the Department of Administrative Services and, these days, the Department of the 
Prime Minister and Cabinet. During 1973 and 1974 the Department of the Special Minister of 
State had studied the Order of Canada and, by February 1975, all was in readiness for Mr 
Whitlam to submit to the Queen his recommendations for the establishment of the Order of 
Australia and the other elements of a new honours system for Australia. On 14 February 1975, 
Her Majesty signed the Letters Patent, and the Australian honours system came into being. All 
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that was needed was the staff to form the secretariat that would enable the then Governor-
General, Sir John Kerr, to administer the Order, as laid down by its Constitution.

At that stage, out at Government House, we had no spare staff for a secretariat, and we 
certainly had no spare office accommodation or office equipment. And so it was that the head 
of the Department of the Special Minister of State called on the Governor-General and offered 
to take all these problems off his hands. The Department had spare officers it could make 
available, it even had spare office accommodation for them within the Department and, most 
importantly, it had a senior officer whom the Governor-General could appoint to be the 
Secretary of the Order.

It was an ideal solution so far as the Governor-General’s Office was concerned, but it would 
have been a disaster for the Order. Mr Whitlam had already told the nation that the Order 
would be free of political interference and that having the Governor-General responsible for its 
administration would ensure this. Yet here was a proposal that would have placed the day-to-day 
administration within a government department, in the hands of public servants answerable to 
their departmental head and to their minister.

Fortunately Sir John Kerr knew how he intended to discharge his responsibilities as 
Chancellor of the Order. He was also aware of the Canadian precedent where their Governor-
General, in similar circumstances, had appointed his Official Secretary to be Secretary of the 
Order of Canada, and had located the Canadian Honours Secretariat at Government House, 
Ottawa, as part of the Governor-General’s staff. So Sir John decided that he would do likewise. 
As Official Secretary to the Governor-General,  I was appointed the inaugural Secretary of the 
Order. We set about recruiting staff, we converted disused cottages and other out-buildings at 
Government House into offices and store rooms, and we borrowed office furniture and office 
equipment from the Department of the Prime Minister and Cabinet. It was hard going, but it 
was important that the Governor-General should be seen to be in control of the new honours 
system, that the Council should be seen to be independent, and that the Secretariat should be 
seen to be free of ministerial and departmental influence. By standing firm when it would have 
been so easy to give in, we established the Order and its administration at Government House, 
thus hastening public acceptance of it, and of its basis of appointment on merit, independently 
assessed. Today the Australian Honours and Awards Secretariat is still located at Government 
House, but in a new, purpose-built building that was opened by the then Governor-General,  
Major-General Michael Jeffery, on 7 March 2007.

In creating the new Order, the Queen had expressed a desire to conduct the first investiture, 
and she did that at Government House, Canberra, during her 1977 Silver Jubilee visit, investing 
those who had received their awards in the first Order of Australia honours list on the Queen’s 
Birthday in June 1975. The investiture ran for a solid hour, with the recipients and their guests 
being brought to Canberra from all over Australia.

By then we still had four more lists of recipients awaiting investiture, whose awards had been 
announced on Australia Day and Queen’s Birthday 1976, and Australia Day and Queen’s 
Birthday 1977. It was still important to establish the role of the Governor-General in relation to 
the Order, and we decided that the Governor-General should conduct investitures all around 
Australia during the second half of 1977, to catch up the backlog of those who were waiting to 
receive their insignia. So we took the show on the road. With the co-operation of all State 
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Governors and the Administrator of the Northern Territory, the Governor-General held 
investitures in all six State Government Houses and Government House, Darwin, and, for good 
measure, we even held investitures at Alice Springs and Katherine, because it was easier for us to 
go there than it would have been for some remote Northern Territory recipients to journey to 
Darwin and back.

Thereafter, from Australia Day 1978 onwards, at the Governor-General’s request, and with 
the back-log of uninvested recipients now eliminated, State Governors and Territory 
Administrators included Order of Australia recipients at their regular half-yearly investitures of 
Imperial honours.

By the time Sir Zelman Cowen became Governor-General and Chancellor in December 
1977, the community was becoming aware of the Order’s separation from the political 
bureaucracy and that it was under Vice-Regal management. This in turn seemed to engender a 
special pride among those who wore the wattle insignia, and an espirit-de-corps which caused them 
to seek out each others’ company, at least for annual or half-yearly gatherings.

The first such group was formed in Victoria in 1978, and in the following year sought Sir 
Zelman’s encouragement and support, which he readily gave. He agreed to attend and address 
their gatherings, and offered them the help of the Honours Secretariat in contacting Victorians 
who held awards in the Order. So successful was this Victorian Association of the Order’s 
recipients that a group of New South Wales recipients came to the Governor-General in 1980 
with the proposal that a national Association be formed, with State and Territory Branches. 
Once again Sir Zelman was most supportive, and he agreed to attend and address the inaugural 
functions of all State and Territory Branches, as well as the annual national dinner of the 
Association on the Australia Day weekend.

Sir Zelman waived the customary five-year waiting period and granted immediate Vice-Regal 
patronage to the Association. Today The Order of Australia Association provides a strong and 
common bond between Australians from all parts of our society, regardless of their political 
philosophies or their social, cultural or economic circumstances.

Soon after Sir Ninian Stephen became Governor-General and Chancellor in July 1982, a 
government advisory body reported to Parliament and to the Prime Minister on the inadequacies 
of Government House. The report detailed the inadequacies of the private accommodation for 
the Governor-General and his family; the inadequacies of the guest accommodation for State 
guests and other visitors; the inadequacies of the office accommodation for the personal staff 
and the office staff; and the inadequacies of the kitchen and other work areas for the domestic 
staff.

Quick as a flash the bureaucracy recommended to the Prime Minister, Malcolm Fraser, that 
our problems at Government House would be solved if the Honours Secretariat was taken over 
and accommodated in one of the departments – a good try, but it also failed. Sir Ninian 
responded by pointing out that relocating the Secretariat, which, as I mentioned earlier, was 
accommodated away from the main building, would do nothing towards solving the 
accommodation problems within Government House itself.

More importantly, from the point of view of the Order, the Governor-General went on to 
say that, even if the offer would have solved any of our accommodation problems, he could not 
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have accepted it because he believed that his responsibilities as Chancellor required that the 
Secretariat should remain at Government House.

Following the 1983 Federal election, the new Hawke Labor Government commenced a 
review of the Australian honours system, principally with a view to adding a range of new civilian 
awards, such as police and fire service medals, and skill-at-arms, operational and gallantry medals 
and awards for the Defence Force. The review was conducted under the auspices of the 
Department of Administrative Services, which had inherited responsibility for the Government’s 
honours policy from the Department of the Special Minister of State.

By 1984 the Department was ready with a whole range of recommendations for additional 
honours and awards in the Australian honours system, which were in due course adopted by 
Cabinet, approved by the Queen and announced by the Prime Minister, Bob Hawke. Tucked 
away in the Cabinet submission, in what was virtually a throw-away sentence, was a proposal 
which, I believe, would have destroyed the Order of Australia. Aided and abetted by at least one 
State Premier’s Department, and maybe more, who still chafed at the thought that their 
Premiers had to put their nominations to the Council like every other Australian who wished to 
make a nomination, the Department of Administrative Services had proposed that 75 per cent 
of the awards in the Order of Australia should henceforth be recommended to the Governor-
General by the Prime Minister and the State Premiers, each of whom would have their own 
quota allocations. The remaining 25 per cent would continue to be recommended to the 
Governor-General by the Council. There had been no prior consultation with Government 
House, as was required by the rules relating to the preparation of Cabinet submissions, nor were 
the implications of this startling proposal explained to Cabinet. So Cabinet gave its approval in 
circumstances which clearly indicated that the significance of their decision had not been 
explained to, nor understood by, ministers. But, understood or not, the damage to the integrity 
of the Order of Australia, so it seemed, had been done.

Now, had the Government decided to provide for the Prime Minister and Premiers to make 
all recommendations to the Governor-General,  as was the case with recommendations for 
British honours, the Governor-General’s Office might not have liked it, but we could not have 
objected. After all, honours policy is a matter for the Government, and it is always open to a 
Prime Minister to recommend changes to the Constitution of the Order of Australia to the 
Queen. On this occasion, however, we were faced, not with a complete reversal, but with only a 
partial reversal, of the Whitlam “hands-off” policy. Some General Division recommendations by 
the Council were to continue, as were the Military Division recommendations by the Minister 
for Defence advised by the Service committees, but the vast majority of the recommendations in 
the General Division would have been made by the Prime Minister and the Premiers, and they 
in turn would have had to re-establish their own departmental honours secretariats, as had 
existed when they were making recommendations for British  honours.

Neither the general public nor the recipients themselves would have known by which method 
they had been recommended, and the special quality of an award in the Order would have been 
diminished, if not lost entirely. Moreover, the Chancellor would have continued to have 
responsibility for matters which were no longer entirely under his control. As for the Council, 
once governments had come to play decisive roles in making 75 per cent of the awards, the 
whole purpose of having an independent Council would have been negated.
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As I have already said, Cabinet had made its decision even before we became aware of the 
proposal. As a deliberate and deceitful tactic, Government House had not been consulted, and 
now we were presented with a fait accompli. But after consultation with the then Chief Justice, Sir 
Harry Gibbs, who was chairman of the Council for the Order of Australia, the then Governor-
General and Chancellor of the Order, Sir Ninian Stephen, went in to bat for the principle upon 
which the Order had been established. He took the matter up with the Prime Minister and with 
the relevant minister, pointing out the consequences for the Order of what the Cabinet had 
done. He also called in the minister’s departmental head and made him aware, in no uncertain 
terms, of the consequences of the bad  advice which he and his department had given to Cabinet.

Well, in due course, Cabinet rescinded its decision: the Prime Minister and State Premiers 
were not given their own honours quotas, and the Order continued to be administered by the 
Governor-General and his staff, free of ministerial and departmental control, with all 
recommendations continuing to  be made by an independent Council.

During my eighteen months with Mr Bill Hayden as Governor-General and Chancellor, there 
were no further dramatic assaults against the independence of the Order. I like to think that, by 
now, the bureaucracy had given up. There were, however, one or two minor occasions in which 
the Chancellor had to intervene to protect the integrity of the Order, and I am pleased to be 
able to tell you that Mr Hayden acted decisively, and in the tradition established by his three 
predecessors.

Those of us who had the responsibility of establishing and administering the Order of 
Australia in accordance with the letter and the spirit of the Letters Patent which the Queen had 
signed on 14 February 1975 took that responsibility seriously. The task was not always easy, and 
many and various attempts were made to try and deprive us of it, but the battles always seemed 
to us to be worthwhile, particularly as we won them all. I hope that membership of Australia’s 
Society of Honour will always be by merit, independently assessed and free of political and 
departmental interference.
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Chapter 11

 “The” Republic, Royals and Religion

Professor David Flint

In 2013 I attended the premiere of the farewell tour of Dame Edna Everage. It was, I expect, 
the first of many. It was in Sydney at the Capitol Theatre. As the curtain went up a familiar voice 
– Alan Jones – announced that the Dame would first wish to pay her respects to the traditional 
owners – the Reinhardt family.

In like manner I would like to pay my respects to the founders of our Federal 
Commonwealth and to the founders of this Society, members of this Society who almost alone 
have kept the flame of federalism alive. And today we all remember and honour the late Bryan 
Pape and the late Ray Evans.

The subject of my paper is, ‘‘‘The’ Republic, Royals and Religion”. After this introduction, I 
propose to explain some essential definitions. In the following section I examine the evidence 
concerning support for  constitutional change involving the removal of the Crown.

That evidence includes the framing of the question, polling results according to age, polls 
about the end of the reign, what happens to support between polling and a referendum – there 
are, I think, some universal truths applicable to other referendums – the strength of support, the 
popularity of the direct election model, plebiscites, and the Prime Minister’s role.

In the next section, I look at the reasons for such constitutional change. There are the 
reasons offered for change, the real reasons, the reasons why this became a national issue, and 
the reasons people have for supporting removal of the Crown. I then offer my  conclusions.

The title of my paper, ‘‘ ‘The’ Republic, Royals and Religion,” is somewhat broader than the 
original title suggested by Julian Leeser when he found me recently in the Imperial capital, St 
Petersburg. Julian’s suggestion was I speak on the impact of the 2014 Royal tour on support for 
a republic under this title: “The magic returns: the 2014 Royal Tour and its effect on support for 
the republic”.

As I see it, the 2014 Royal tour was only the culmination of a long-term trend of rising 
support for the Crown. Republicans pretend that the Royal Tour and the impact of the younger 
members of the Royal family is just a blip, an aberration, in the path to the achievement of “the” 
inevitable republic.

This is yet another fabricated and repeated myth. It joins others. How often have you heard 
the myth that John Howard rigged the 1998 Constitutional Convention – most of the appointed 
members including those in his own gift turned out to be republicans – and the myth that he 
fixed the referendum question?

The question was, in fact, approved, unanimously, by both Houses of Parliament, two-thirds 
of the members of which were republicans. In the process both of finalising that question, both 
Australians for a Constitutional Monarchy (ACM) and the Australian Republican Movement 
(ARM) unsuccessfully argued for changes.
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As the question should summarise the issues, ACM thought it important that it include not 
only the method of appointment, but also the method of dismissal. This could be done in 
writing by the Prime Minister without notice, without reasons and without any appeal, at least 
one where the president could be restored to office.

The ARM proposed to the parliamentary committee settling the question that two words be 
removed from the question. The first was the word, ‘‘president’’. The second, surprisingly, was 
the word ‘‘republic’’.1 One can only wonder what the polls and focus groups were telling them.

A new myth has recently been invented by the ARM, one to which I shall return. Suffice to 
say that it claims that every poll in the last 30 years has shown the young to be the most 
republican, that is, the most supportive of change to a politicians’ republic.

Definitions
The removal of the Crown, our oldest institution, is essentially a constitutional issue rather than 
one about the popularity of Royal personalities. The standing of the monarch and of members 
of the Royal family may well affect support for the institution, but this is not the fundamental 
issue. Accordingly, ACM concentrated in its referendum campaign on the constitutional issues, 
and not the service and, indeed, the popularity of the monarch. The result was that the ARM 
accused constitutional monarchists of ‘‘not mentioning The Queen.’’

Nevertheless, the essence of our Federal Constitution is to give effect to the agreement of the 
people to unite in a Federal Commonwealth under the Crown. The greater part of it is, 
therefore, about the peace,  order and good government of the Commonwealth.

Any debate about constitutional change must be about this.
When he was once asked what should be first done to restore good government, Confucius 

replied: “What is necessary is to rectify names,” that is, that words be used properly and not be 
manipulated. Confucius continued:

If names be not correct, language is not in accordance with the truth of things. If language 
be not in accordance with the truth of things, affairs cannot be carried on to success.2

When affairs cannot be carried on to success, proprieties and music do not flourish. When 
proprieties and music do not flourish, punishments will not be properly awarded. When 
punishments are not properly awarded, the people do not know how to move hand or 
foot.

Therefore a superior man considers it necessary that the names [words] he uses may be 
spoken appropriately and also that what he speaks may be carried out appropriately. What 
the superior man requires is just that in his words there may be nothing incorrect.

What Confucius is saying is that the first thing we should do to restore good government is 
to use words correctly, to call things by their right name rather than euphemisms.

The actions and proposed actions of government today seem to involve the manipulation of 
words. We live in a time of government by spin. Just think of the word, ‘‘multiculturalism’’, or 
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how every piece of legislation has become a ‘‘reform’’ and, worse, is often reported as such in 
the media.

Those pushing for removal of our oldest constitutional change particularly use and, I would 
argue, misuse the words, “republic” and “head of state.”

Republic
As we have seen, the word “republic” caused the republicans angst during the referendum. Their 
polling and focus groups had apparently shown them that the word  has negative implications.

The word can be used ‘‘incorrectly’’, as Confucius would say. In trying to limit the meaning of 
these words to suit their agenda, the republicans have demonstrated the same attitude that 
Humpty Dumpty had when he famously said to Alice: “When I use a word”, Humpty Dumpty 
said, in rather a scornful tone, “it means just what I choose it to mean – neither more nor less”.

The Macquarie Dictionary offers three definitions of the word “republic.” First, “a state in 
which the supreme power rests in the body of citizens entitled to vote and is exercised by 
representatives chosen directly  or indirectly by them.”

Second, ‘‘a body of persons, etc.,  viewed as a commonwealth.”
Third, “a state, especially a democratic state, in which the head of government is an elected or 

nominated president, not a(n) hereditary monarch.”3

Clearly the Commonwealth of Australia fits easily into the first two definitions. It can also 
come under the third if the Prime Minister is accepted as the elected or nominated chairman or 
“president” of the cabinet. In Spain, for example, the Prime Minister is El presidente del Gobierno. 
Certainly in Australia, and in any constitutional monarchy, the monarch is not the ‘‘head of 
government.”

The regular peak meeting of the Commonwealth of Nations is the Commonwealth Heads of 
Government Meeting (CHOGM). This demonstrates that while both executive presidents and 
prime ministers can be heads of government, a constitutional monarch never is.

The word, ‘‘republic,’’ or ‘‘Commonwealth,’’ has long been known in England and the British 
Isles. As long ago as the sixteenth century, Sir Thomas Smith, Vice-Chancellor and Regius 
Professor of Civil Law at Cambridge University, an English diplomat and one of the greatest 
classical scholars of his time, used the term “republic” to describe the English system.4

Nevertheless, the suggestion that Australia is already a republic may come as a surprise to 
many. But this would have been the assessment of those great political philosophers, Rousseau 
and Montesquieu.

As Sir Henry Parkes, to many the Father of Federation, wrote:

Every constitution is in reality a republic. There is just as much a republic in England as 
there is in the United States, the only difference being, that in the one case the word is not 
used, and in the other it is.5

Cardinal Moran, the leader of Australia’s Catholics during the final phase of the nineteenth-
century movement for Federation, described our constitutional system as the “most perfect 
form of republican government.”
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The careful well-debated choice of the word ‘‘commonwealth’’ to describe our Federation, 
the Commonwealth of Australia, is consistent with this line of reasoning.6 That word, 
“Commonwealth”, is, after all, the English equivalent to a republic. But, as with the word, 
“republic,” it does not necessarily mean a state in which there is no monarch or sovereign.

The Republic Advisory Committee, established by the then Prime Minister, Paul Keating, in 
1993, chaired by Malcolm Turnbull and consisting exclusively of republicans, conceded that it 
may be appropriate to regard Australia as a ‘‘crowned republic.” 7

The republicans try to make the argument even narrower by talking about “the” republic, as if 
only one self-evident model is available. As we can see, the word, “republic,” by itself, is so 
imprecise as to be almost meaningless. It requires some qualification to explain what is intended. 
Using the definite article does not in any way explain what is intended.

There are a vast number of republican models. These include our crowned republic or, as the 
Constitution Act puts it, our Federal Commonwealth under the Crown. 8

Whatever the meaning of the word, “republic,” the aim and purpose of every republican 
movement in Australia has been to remove the Crown from our constitutional system.9

Head of State
“Head of state” is a generic diplomatic term which emerged in the twentieth century. It replaced 
the long-standing generic term, “prince.”10 It was so obscure and so specialised that it did not 
even appear in the first edition of the Macquarie Dictionary (1981). In other words, it had not 
entered into general conversation. It was the republicans who, through the media, inserted it 
into more common usage. Even then, there is considerable confusion both in the United 
Kingdom and Australia as to its precise meaning.11

As a diplomatic term, its usage is governed by international law rather than Australian 
constitutional law. Under international law there is no standard role, nor are there standard 
functions, of a head of state. In essence, a head of state is the person, persons or organ held out 
by a government to be a head of state and is so recognised by other governments and 
international organisations.

In my view, this is the best definition of a head of state. And, in fact, the Australian 
Government has long held out the governor-general to be head of state.

What does international law say about a head of state? Until recently a head of state enjoyed 
absolute immunity from the courts of other jurisdictions. Apart from that, there was not much 
more, except that a head of state is to be accorded certain courtesies, for example, a 21-gun 
salute.

Although never formally used in constitutional law in Australia, the term, “head of state,” has 
been introduced into foreign constitutions, the first being those of the then fascist states, Spain 
and France. When he restored the Spanish throne, Generalissimo Franco kept it vacant while he 
became Jefe d’Estado. When Marechal Petain dissolved the Third Republic in France, he became 
Chef de l’Etat.

The head of state of a given nation state – and there can be more than one – is the person 
who is held out to be and is generally recognised by other nation states. A number of countries 
have or have had more than one head of state – Andorra has two, Switzerland has seven and the 
former USSR, through its Presidium of the Supreme Soviet, had 37.
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Although not a term of art nor an office under constitutional law, it may be used descriptively 
when referring to our Constitution. In 1907, the High Court, composed of a bench of founding 
fathers, unanimously agreed to describe the Governor-General as ‘‘ the constitutional head of 
the Commonwealth’’ and the King as sovereign.12

Consequently, ACM has long argued that the Governor-General is the Australian head of 
state. Apart from referring to The Queen as the sovereign or monarch, ACM has never said that 
The Queen is not a head of state. Our position has been that we have an Australian head of 
state, the Governor-General.

One thing is clear. Australians are not lying awake at night wondering who their head of state 
is.

Opinion poll
As I refer to polls, it is helpful to recall that during an address at the time of the referendum 
campaign, the nation’s leading psephologist, Malcolm Mackerras, cited the following definition 
of an opinion poll:

An opinion poll consists of the answers of those willing to respond to uninvited questions 
put without notice on matters on which the respondents have not had time to consider.

That definition succinctly sets the advantages and, most importantly, the disadvantages and 
weaknesses of an opinion poll.

Religion
I use the word, “religion”, in the title of this paper to refer to religious beliefs. A religious belief, 
in my understanding, is one which is supported by faith and not necessarily by what would 
usually be regarded as factual evidence in such fields as the law, history, science or journalism.

Modern times are marked, as we all know, by a decline in religion and an increase in 
agnosticism and atheism. On this, G. K. Chesterton is said to have observed that, ‘‘When a man 
stops believing in God it is not that he believes in nothing. It is that he will believe in anything.”

In my estimation, man, including those in the elite intelligentsia, is programmed to believe. 
With the significant decline in religious belief, the Australian intelligentsia demonstrates a clear 
tendency to seize upon any new fashionable belief, ones often imported after their use-by date – 
climate alarmism, Chomsky’s whole language teaching, cultural relativism and so on . . .

In my view, one of these religious beliefs which captured the elites was a belief in the need to 
remove the Crown to establish some form of politicians’ republic. That the belief in 
republicanism can border on a religious belief is supported by the fact that republicans seem to 
be unable to demonstrate or even attempt to demonstrate how a politicians’ republic would 
improve the governance of Australia or, in its 1999 emanation, would not have removed a 
significant check and balance in our constitutional system. A significant pointer to this was the 
near religious frenzy which accompanied the Yes campaign prior to the referendum. This 
included experts who had denounced the 1999 model, and who campaigned for its acceptance in 
1999.13
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Evidence of support
The central piece of evidence concerning support for a politicians’ republic must remain the 
1999 referendum, held at a time most propitious for change. The nation was not only preparing 
for the Centenary of Federation and the Sydney Olympic Games, the new century and the new 
millennium were imminent. In addition, Australians looked askance at some of the problems in 
the marriages of younger members of the Royal family, exacerbated by the tragic death of Diana, 
Princess of Wales, in a car accident in Paris. Much blame for this was cleverly laid by the British 
press at the feet of the Royal family, thus avoiding concern at their behaviour.

The Yes case enjoyed the overwhelming support of about two-thirds of sitting politicians and 
most of the media. Much of the media, indeed, campaigned strongly for the removal of the 
Crown. In addition, the republican campaign was lavishly endowed.

The result, however, was a landslide in which the No case won nationally, in every State and 
in 72 per cent of electorates.

The referendum apart, most evidence concerning support for a politicians’ republic comes 
principally from opinion polls and surveys.14

It is reasonable to assume that the politicians also undertake confidential opinion polls and 
focus groups on this issue. On this, it is relevant to recall that about two-thirds of the politicians 
in the 1990s had supported the removal of the Crown from the Constitution through adoption 
of the referendum model, Keating Turnbull Republic Mark II.

So, if the confidential opinion polls and focus groups were at all encouraging, the republican 
politicians could have been expected to push for the holding, if not of a second referendum, at 
least a plebiscite.

The fact is that, since 1999, politicians have long been singularly reticent to take any action 
towards a second referendum or even a plebiscite. A glaring example may be seen in the 
negotiations concerning the formation of the Gillard minority government in 2010. In the 
negotiations to form a government, the ultra-republican Greens Party Senator Bob Brown could 
have had anything he wanted, at least anything he wanted about a republic.

This could have been a plebiscite or even a referendum. A prime minister prepared to break a 
promise about a carbon dioxide tax would have obviously agreed to this.

So why did Senator Brown not insist on action on a republic vote? The most likely 
explanation is that he knew from both public and confidential polling, as well as focus groups, 
that support for the removal of the Crown was then low. Not only would a referendum or 
plebiscite be defeated, the electorate might have been inclined to think this was an indulgence, a 
waste of time and money. The electorate might, then, have been inclined to punish the 
perpetrator.

Public opinion polls
Opinion polls do not claim absolute accuracy and will usually indicate a margin of error. There 
can be errors or a bias in taking the sample. For example, a telephone survey excludes those who 
do not have landlines. In addition, some people will be reluctant to answer, or may give an 
answer which they think the questioner wants. But, by looking at broad trends emerging from a 
range of different polls taken over time, differences in polls taken in different ways can be 
neutralised.
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The question asked in a poll is crucial. Opinion polls on this issue usually test support for 
some vague, undefined republic. This will most likely be different from the referendum question 
which must relate to the chosen republican model.

Some questions concerning constitutional change can also be misleading. For example, 
republicans and constitutional monarchists have different views on the meaning of the term, 
Head of State. Moreover, the referendum question may not even use that word.

So, asking a question using the term such as, “ Do you think an Australian should be Head of 
State instead of The Queen?”, assumes we do not already have an Australian Head of State, 
which is a principal point in issue in the debate.

This is important. In the 1999 referendum Yes/No booklet, the Yes case used the argument 
that only under a republic could we have an Australian as Head of State. This was used not once 
but nine times, more than any other argument.

By way of contrast, ACM has long argued that we already have an Australian as Head of 
State.

The use of the term, “republic”, without some qualification, is also misleading. If a question 
asks whether Australia should become a republic, the question assumes we are not already a 
republic. Yet there is a respectable argument that we are already a crowned republic, a term used 
by former High Court Justice, Michael Kirby, John Howard, the former Prime Minister, former 
Justice Ken Handley, and the Prime Minister, Tony Abbott, and in the ACM Charter.

Trends
Before we look at the trends across the polls and over time, it should be noted that a “rogue” 
poll can go against the trend. What is clear is that trend lines across the polls and over time 
indicate declining support for a vague, undefined politicians’ republic. Isolated polls should 
obviously be treated with caution. The trend in polling from different pollsters over time is a 
better indicator. It is particularly unwise to rely on one poll which goes against the trend.

One example was in 2009, when the republicans released a poll by UMR which curiously 
coincided with ACM’s celebration of the tenth anniversary of the referendum.15 Going against 
all the trends, it found an extraordinary 59 per cent support for “a republic,” significantly higher 
than other polls. This was widely reported in the media both here and in the United Kingdom. It 
was clearly wrong.

In 2014 the republicans released results of yet another UMR poll, one which they revealed 
they had commissioned. They declined to reveal the precise question. This result was widely 
reported, notwithstanding Press Council guidelines against publishing opinion polls without also 
publishing the precise question. The poll went against all the trends and was what may best be 
called a “rogue poll”, which, we hasten to add, is not to suggest any impropriety on the part of 
the pollster.

In any event, since the 1999 republic referendum, there has been a long-term decline in 
support for a vague undefined republic. Polling from just before the Federal election in 2013 
indicates that overall support for such a republic ranges between 33 per cent to 40 per cent.
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Age
It is interesting to compare results according to where the respondents live and, more 
importantly, according to their age. As to where republicans live, the referendum demonstrated 
that supporters of the removal of the Crown are concentrated in inner city electorates.

As to age, polling is crucial. If the republicans do not have the support of the nation’s youth, 
as they so often assume, there is little chance of their hopes being fulfilled.

From before the referendum, polling has indicated that the middle-aged are the most 
supportive of a vague, undefined republic, with lower support among the young and, until 
recently, even lower support among the aged.

This can best be represented by a slightly lopsided bell curve.16 The crucial fact is that 
republicanism is weaker among the young than the middle-aged. The consequences seem to have 
escaped the notice of the republican leadership. Not long after the referendum, former Senator 
Susan Ryan told the ABC that once the present generation of constitutional monarchists moved 
on, a republic was assured. Nicola Roxon, former federal Attorney-General, once observed: 
“There are no new monarchists being born. If we bide our time they will all die off . . .”17

Yet, in a radio debate in 2014, the current director of the Australian Republican Movement, 
David Morris, claimed that every poll in the last 30 years had shown that the young are the most 
republican.18

But, from 2013, there has been a further development which must concern republicans. This 
is that the young now appear to be turning more against a vague, undefined republic than even 
the elderly. In the graph following, based on the Fairfax AC Neilson 2014 poll, overall support 
for a vague, undefined republic stands at 42 per cent with youth support (18-24) at 30 per cent; 
both are falling.

The ACM experience is relevant. Our Facebook page now has over 50,000, overwhelmingly 
based in Australia. 49 per cent are women compared with an average of 46 per cent across 
Facebook. 16 per cent are under 18, 38 per cent are under 25 and 50 per cent are under 35.
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End of reign of polls
Polls taken now about some event in the future, in this case, whom respondents would prefer or 
expect to succeed Queen Elizabeth II at the end of the reign, are clearly unreliable as indicators 
of what opinion will be then. In brief, people can and do change their minds.

A variation of this is the proposal by Bob Hawke, Prime Minister, 1983-91, that a referendum 
be taken now to make Australia a Republic at the end of the reign of Queen Elizabeth II. This is 
based on the assumption that Australians will overwhelmingly want a republic, so why not do it 
now. No significant group has adopted this, probably because they realise how distasteful a 
referendum based on the end of The Queen’s life would be to most Australians.

Between the poll and the referendum
What happens to opinions between polls and a referendum? Experience indicates that in a 
referendum campaign, support for the Yes case falls significantly between the announcement of 
a proposal and the actual vote. This is, no doubt, because the proponents of constitutional 
change have considerable initial advantages. They raise their proposal first and present only the 
arguments for change. The media, who are excited by novelty, take notice, and give the proposal 
free publicity. If it is a proposal from the Government, the YES case could have an enormous 
initial and continuing advantage.

In 1999, however, the Howard Government behaved impeccably in not giving any advantage 
to either case. There is no guarantee that this will be repeated in future referendums, as those 
involved in the proposed local government referendum in 2013 can testify.19

The decline in support between the call for change and the referendum is at least in part 
because the voters will by then have had some opportunity of hearing both sides of the debate 
and also of reading the Yes/No booklet. Apart from a leakage from the Yes case supporters, 
those who in opinion polls say they are undecided tend to move to the No case or have not 
revealed an intention to vote No.

In a referendum on a republic, this could be because the republican camp, including media 
outlets, have successfully suggested that the monarchist case is old-fashioned, dated, and so on. 
Further respondents fear that there may be consequences for those who are known to have 
voted No.

Once a republican model is announced as the preferred republic and the one to appear in the 
referendum, the Yes case will suffer a further blow. This results from the application of the 
Condorcet criterion,  espoused by psephologist Malcolm Mackerras. The Condorcet winner is 
the candidate (in a referendum, the model) which is preferred by the most voters.

Thus, in a republican referendum, a significant number of republicans will always prefer the 
constitutional monarchy over whatever republican model is finally offered. This is why, since 
1999, the ARM has consistently refused to reveal what sort of republic it is actually campaigning 
for.

Strength of support
At the time of writing, support for republican change is generally weak and declining. According 
to the July 2014 Newspoll, self-described ‘‘strong’’ supporters of change fell from 25 per cent in 
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2011 to 22 per cent. Among the young, strong supporters were down from 20 per cent to 17 per 
cent.

While republicans will often describe themselves as “passionate”, the measure of this is in 
what they are actually prepared to do to promote the republican cause. For example, with 
massive media support, the ARM called for a large demonstration in Parramatta just before the 
referendum, during visits of The Queen and, in addition, when they promoted their Mate for a 
Head of State campaign.20 All of these were failures. Few people turned up.

By way of contrast, when ACM called a demonstration in 1996 to protest about the eviction 
of the governors from Government House, Sydney, by the republican Premier, Bob Carr, more 
than 20,000 attended in one of the largest peaceful non-union demonstrations in Sydney.

ACM built up a support base of more than 55,000 to help during the referendum campaign. 
The ARM essentially relied on the ALP and ACTU for foot soldiers.

From this it is reasonable to come to the conclusion that a significant number of core 
constitutional monarchists hold their cause more strongly than any equivalent of the republicans. 
Although a republican campaign may be better endowed and have more support from the 
political-media establishment, as it did in 1999, the constitutional monarchists have a strong 
corps of rank and file campaigners throughout Australia. This can balance the considerable 
advantages in terms of wealth and the media support which republicans may enjoy and certainly 
did enjoy in 1999.

Direct elect model
There is a common belief that a referendum based on the “direct elect” model – that is, the 
model where the people and not the politicians  elect the president – will triumph.

The evidence suggests otherwise. The latest poll on the ‘‘direct elect’’ republican model – the 
one which provides that the people rather than the politicians elect the president – can be 
misunderstood. When asked how the president should be chosen if Australia were to become a 
republic, respondents indicate a very strong preference for direct election. In the 2014 Newspoll, 
the young were, at 87 per cent, the most supportive of direct election.

The problem for the republicans is this. The young strongly support direct election if we 
remove the Crown, but at the same time they reject the removal of the Crown. Australians – and 
especially the young – seem to be saying: ‘‘We don’t want a politicians’ republic but, if one is 
forced on us, we – and not the politicians – will choose the president.’’

From this data we conclude that another referendum on the 1999 model would be 
overwhelmingly defeated and that a referendum on a model involving the direct election of a 
president would also be defeated.

Plebiscite
ACM has always been opposed to what it calls the ‘‘blank cheque plebiscite.’’21 We believe that if 
a plebiscite were to be held, the question would be manipulated by taxpayer-funded ‘‘spin 
doctors’’. We warn there is likely to be substantial taxpayer funding for “education” and 
“information,” probably little or no public funding for the No case, possibly no Yes/No 
booklet, and with strong support from about two-thirds of the politicians and from the 
mainstream media.
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A favourable result for the republicans in a plebiscite cannot be used to effect a constitutional 
amendment, perhaps absent a highly activist High Court. Accordingly, it can only delay 
republican divisions over the model which must be included in the referendum itself. It would 
seem that the republican desire for a plebiscite is based on the belief that people will feel ‘‘locked 
in’’ to vote in favour of a republic just to be consistent with their vote in the plebiscite. There is 
no guarantee that this will be so.

Since the 1999 referendum, the ARM declines to reveal what republican model it is 
proposing. Accordingly, ACM argues: “It is as if the ARM were marching down the street 
chanting, ‘We want a Republic . . . but we haven’t the foggiest idea what sort of Republic we 
want.’ ”

Prime Ministerial role
Much has been made by republicans about the role of the then prime minister, John Howard, in 
1999. As we have seen, it is untrue that he  fixed either the convention or the question.

His opposition to the referendum brought by his Government – which was certainly unusual 
– no doubt encouraged his supporters, but they were unlikely to be republicans needing to be 
converted by prime ministerial fervour.

On the other hand, it may be that the support of an unpopular Prime Minister and/or 
government may harm the Yes case. This was said to be one of the reasons why Paul Keating 
chose not to put a referendum on a republic.

Even if the Prime Minister and the Leader of the Opposition were to support the Yes case in 
a referendum, this will not ensure success, as was demonstrated in one of the referendums in 
1967. But if the Parliament unanimously supports a referendum, there will be no official No 
case, which would disadvantage those campaigning against the referendum.

Reasons for change
Let us look now at the reasons advanced for the removal of the Crown in the 1999 referendum 
and its successor campaign. (To date there have been five principal campaigns in Australia for a 
republic involving the removal of the Crown.22) The reasons for republican change can be 
considered on four levels. We can distinguish between 
• first, the reasons offered for change;
• second, the real reasons for that change;
• third, the reasons why the proposal has become a national issue; and, finally,
• the reasons individual members of the public have for supporting the change.

As with so many other proposals, the reasons announced by the proponents can be 
significantly different from their real reasons. And different proponents naturally can have 
different reasons.

Sir Walter Campbell, the former Governor of Queensland, warned this Society almost a 
quarter of a century ago that he believed that “. . . republicanism . . . is being used by certain 
people as a pretext or as a blind or a screen to conceal a deeper purpose or purposes.” 23

These deeper purposes can perhaps be revealed when we consider why this issue was elevated 
from being just another typical subject for conversation at dinner parties among the elites in the 
inner city suburbs of Sydney, Melbourne and Canberra.
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There were two principal factors. The first factor reveals the real reason why some significant 
proponents wanted to be rid of the Crown.

The dismissal
The first factor was the dismissal in 1975 of the Prime Minister, Gough Whitlam, by the 
Governor-General, Sir John Kerr, who had exercised the reserve powers.

The Keating Turnbull Mark II model – the referendum model – was clearly going to 
neutralise or even get rid of the reserve powers.

It was notoriously to be the only republic in the world and in recorded history where the 
prime minister could dismiss the president without notice, without grounds and without any 
appeal which could restore him or her to office. The president would have, in ACM’s view, 
become the prime minister’s poodle. It would have concentrated even more power in the prime 
minister and other politicians who already control the Executive Government, the House of 
Representatives and the legislative program.

During a debate at Corowa in 1999, I asked one of the two independent republicans on the 
Vote No committee, Ted Mack, whether the republican establishment understood that the 
referendum model would give undue power to the prime minister. He replied: “Yes, and that is 
precisely what they want.’’

Whenever the Yes case was challenged about this, the line would be that the model provided 
no different power to the prime minister who can advise the Queen at any time to remove a 
governor-general. This is not so. In fact, there is an example of the sovereign delaying acting on 
advice and counselling a prime minister.24

Curiously, even experts who had previously warned about the dangers in the model when it 
emerged from the Convention subsequently joined the elite media political establishment in 
supporting the Yes case in the referendum campaign.25 This was consistent with republicanism 
then taking the characteristics of a religious frenzy, where evidence was ignored in favour of 
blind faith. There were similarities with the fervour seen in, say, The Witches of Salem, where 
anyone not succumbing or even seeming not to succumb to the prevailing dogma was to be 
denounced, as we saw in the last session of a deliberative poll held on 23-24 October 1999 in 
Old Parliament House, Canberra, before  the referendum.

At the present time the former Foreign Minister and NSW Premier, Bob Carr, remains a 
strong proponent of the referendum model with one difference: the head of state retains the 
title, “Governor-General.”

But under this model the reserve powers would go. Bob Carr actually revealed in 2005 that 
the reason – or a principal reason – for his expulsion of the governors of New South Wales 
from their independent domain, Government House,  was the reserve powers.

Launching the third edition of Gough Whitlam’s book, The Truth of the Matter, in 2005, he had 
said that one lesson from Mr Whitlam’s dismissal by the Governor-General in 1975 was the 
‘‘potentially corrupting role of the vice-regal office.’’ The trappings of vice-regal life had drawn 
Sir John to the “delusion” that his role was to exercise real power rather than serve as a 
ceremonial figurehead. Mr Carr said:

Living in the gilded cage of Admiralty House and Government House at Yarralumla, being 
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attended on by security chiefs, ambassadors and visiting heads of state, and created the 
illusion in this man that the paper  role of governor-general had a reality.

In a surprise admission, he then said that this was the reason he had decided NSW governors 
should no longer live in their purpose-built home and on their independent domain at 
Government House.

His speech at the book launch was reported in the press.26 He did not deny this at the time. 
Nor did he complain to the Press Council.

But when I reminded Mr Carr at the BBC/ABC IQ2 debate on 24 June 2014 that 
republicanism was all about power and that he had admitted in 2005 that he had expelled the 
New South Wales governors because of the reserve powers, he denied that he had said this.27 Mr 
Carr also strongly lamented the fact that the Governor had returned to  Government House.28

Republican leadership
But the Whitlam dismissal alone was not a sufficient reason for the removal of the Crown to 
become a major political issue. The second factor which assured this was the emergence of an 
alliance between two singularly strong personalities, the Prime Minister, Paul Keating, and 
Malcolm Turnbull.

Until he became Prime Minister, Paul Keating had shown little interest in a politicians’ 
republic. But, once in office, he realised its value as a wedge issue among members of the 
parliamentary Liberal Party, dividing off those Liberal politicians naive enough to swallow the 
argument that “the” republic was inevitable.

Malcolm Turnbull was already well-known, not least because of his role as advocate in the 
Spycatcher case and as a prominent media lawyer. He had, however, long been thwarted in his 
ambitions for political office. Leadership of the ARM, which he funded lavishly, was to make 
him a household name.

Their alliance resulted in the drafting of the Keating-Turnbull Republican models Mark I and 
Mark II, both of which were to be doomed. With this political support and leadership, and with 
the media rushing to support this new religious belief, a number of celebrities and prominent 
business people rushed to climb aboard the republican bandwagon.

While it was relatively easy to attract these and other elites, the problem was to persuade an 
essentially uninterested public. The republicans already had a slight advantage in that many 
Australians were somewhat disaffected because of matrimonial problems among the younger 
members of the Royal family. While about one-half of Australian marriages are dissolved, and de 
facto relationships have become respectable, Australians seem to expect higher standards from 
the Royal family whom they wish to look up to. No doubt to the chagrin of republicans today, 
all this is in the past, as all current Royal marriages seem to be particularly secure.

But the state of certain Royal marriages in the 1990s was not in itself sufficient. Other 
arguments had to be found.

Prominent republicans then competed one with another to produce the most ridiculous 
reasons for Australia becoming a vague, undefined politicians’ republic. These highly 
embarrassing claims were well-documented by Sir David Smith when he addressed this  Society.29
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Sir David told how the former Minister for Immigration, Al Grassby, claimed that the 
monarchy was responsible for the recession of the late 1980s, for the one million Australians 
who were unemployed, for the business excesses of that period, and for the exodus from 
Australia of our top scientists. He also told how the former Premier of New South Wales, 
Neville Wran, claimed that changing to a republic would boost jobs and invigorate Australia’s 
spirits.

We were told that the monarchy stifled artistic talent, preventing our artists from fully 
expressing themselves. Janet Holmes à Court said she wanted a new flag and a new Constitution 
because an Asian minister had told her that his country would help the Australian people in their 
struggle for independence from Britain.

Later, the editor of the Sydney Morning Herald, Irish citizen Paul McGeough, said: “As soon as 
this country stands on its own two feet with its own head of state and becomes a real country, 
then I’ll be a citizen of it.” 30

This tactic became so ridiculous it was eventually abandoned by the ARM.
They had previously introduced the term, “head of state,” to everyday language – remember 

it did not appear in the first edition of the Macquarie Dictionary. They argued that only by 
removing the Crown could we have an Australian as head of state. This was completely untrue as 
we have long had a head of state recognised internationally as such who is almost invariably now 
an Australian citizen. The argument about a head of state was to become so central to the ARM 
and to the Yes case that it is made nine times in the referendum Yes/No booklet.

This argument was very much adopted by the political and media establishment and it was 
repeated over and over as republicanism took on the nature of a religious belief supported only 
by blind faith. Clearly it had some impact with the general public. Until then only diplomats and 
international lawyers were at all familiar with the term, head of state.

Royalism and republicanism
It is a mistake to think that, among the Australian public, there is a dichotomy between 
republicanism, on the one hand, and royalism on the other.

These overlap. Many Australians have some affection or respect for The Queen and the 
Royal family, including some who are also republicans. Royalty is especially fascinating to high 
level political and celebrity republicans. So much so that on the occasion of Royal visits I 
sometimes issue the following warning to supporters: “Never stand between republicans and 
visiting royalty. Otherwise you will be knocked over in the rush.”

If you do not believe me, just go to any function attended by Royalty, even minor European 
royalty.

‘‘Smell test’’ and stability
At the time of the 1999 referendum, and after talking to many people, I was coming to the 
conclusion that what would kill support for republican change was the ‘‘smell test’’. To put it as a 
vernacular, the average voter at worst smelt a rat or, at best, was concerned that a stable 
functioning benign institution was about to be thrown out without good reason.

After all, here was a benign monarchy that did them no harm and there were the politicians 
and the media screaming to get rid of The Queen.
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The evidence I have is anecdotal. Let me give an example. I remember, five years or so after 
the referendum, when I was going to my car at Bondi Junction, I had passed – and tried to avoid 
– an unsteady figure on the car park ramp for pedestrians. He called out to me:

David . . . David , what’s your name? Ah yes, David Flint. Now, I’m a republican myself, 
and I’m sorry, but I’m p***ed. Yes I’m Bob. I’m a republican, but that other thing – 
what’s it called – ah, yes, monarchy – it sure has one thing going for it. Stability. Yes, 
stability. Gees, I’m really p***ed, – are you?

I assured him I was not, to which he replied. Waving, and almost losing his balance, he 
insisted: “Good on you, Dave!”

He staggered off into the distance. I was relieved later to see he was not looking for his car 
but just the way out of the complex which, quite frankly, can be confusing even to the sober.

I was sure of one thing about Bob. He had voted “No” in the referendum and he would vote 
“No” in any future referendum. He associated monarchy, and monarchy only,  with stability.

Irrelevant reasons
Sometimes voters latch onto reasons to support the change which seem irrelevant. I recall a taxi 
driver of Middle Eastern appearance insisting to me that the Crown must go because of the role 
of the British in the Middle East and the subcontinent. This was also probably true of some 
Australians who felt some grudge against something which the British or the English had done 
in the past.

I also remember discussing the debate with a passenger on a plane, an Australian of Korean 
origin. He said he would be voting “Yes” because he believed that Australia needed a strong man 
to rule it. I tried to explain to him that the office of president would be the weakest in the 
Western world. I doubt that he realised that the prime minister would be made far more 
powerful under this model.

What was particularly surprising was the lack of knowledge of the working of the new 
Constitution among some who should know better – some of  the lawyers.

There is no simple answer to what were the reasons for the campaign to remove the Crown 
from the Constitution. What is of most concern is that some significant people hoped to 
neutralise the reserve powers, that is a check and balance on the political arms of the 
Constitution.

Projections
A consideration of the first of our republican movements demonstrates that when the raison 
d’être of the campaign disappears, the movement fades away and even evaporates.

This was the nineteenth century movement, led by The Bulletin, to establish a separate white 
republic. This was a reaction against Chinese immigration into the goldfields, and the belief that 
the only way to control immigration was by leaving the British Empire. With Federation, the 
immigration power was effectively transferred to the new Commonwealth Parliament and 
government and the result was introduction of a restrictive immigration policy without any need 
to leave the Empire. The imperial authorities were mollified slightly by the policy being 
camouflaged under a dictation test.
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If we come to the current campaign to remove the Crown, the public raison d’être is to have an 
Australian as head of state. If the general public were to accept the argument that we already 
have an Australian head of state in the Governor-General or, if they merely tired of the 
argument, the republican movement would be even more weakened than it is now.

Hence ACM’s concentration on education. It is noteworthy that neither in the national 
curriculum nor in the universities is there any significant attempt to teach about the role and 
function of the Crown in our constitutional system. Nor is there any serious attempt to ensure 
and to require that new citizens understand this or, indeed, that they have an adequate 
understanding of the institutions and values of their new country.

The theme of any future plebiscite or referendum for the removal of the Crown from the 
Constitution will probably be around the proposition that only a politicians’ republic can deliver 
an Australian head of state.

There is no other argument. The republicans hitherto have been supremely uninterested in 
a model which would actually answer the wish that the politicians and judges be made more 
accountable. In any event I would argue that this can be done while retaining the Crown as a 
check and balance.31

In the meantime, support for such change is likely to continue to decline. This does not mean 
that this could not be revived in the future.

One mistake some republicans make is to assume that a revival of republicanism will occur at 
the end of this reign. The argument is that the succession of Prince Charles will be unacceptable 
to the Australian public. It will be the silver bullet which will deliver their republic.

The ARM forgets that they have already tried this. During the referendum campaign, 
unpleasant attacks, including flyers which were distributed to voters, were made on Prince 
Charles and on Camilla Parker-Bowles as she then was. In one particular ABC radio debate I had 
with the former Premier of New South Wales, Neville Wran, his central argument was all about 
this.

The end of this reign is most likely to be marked not by a revival of republicanism, but by a 
media retrospective into the Elizabethan era which will exceed most other media campaigns, 
even the Royal wedding and the Royal baby. This will be followed by growing fascination with 
that ancient ceremony, the only remaining Coronation and anointing of a Sovereign, one which 
links us through the years back to the ancient kings of Israel.

And then there will be a fascination with the new Prince of Wales and his family. Such is the 
magic of monarchy.

And, in the meantime, there may be growing interest in real issues, how to cure the 
subversion of federalism, how to break the stranglehold of the powerbrokers and how to make 
the politicians truly accountable.

But the politicians’ republic will not go away. To paraphrase Monty Python, the republic is 
not dead. It is just resting.
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Chapter 12

State Attorneys-General as First Law Officers
and Constitutional Litigants

The Honourable Michael Mischin

Historical Background
The role and function of Attorneys-General1 is a subject that could fill a book – indeed, it has 
filled several. With that in mind, I shall focus on the role of most interest to members of this 
Society – that is, their constitutional role in the context of our Federation and, in particular, the 
decision to intervene pursuant to section 78A of the Judiciary Act 1903 (Cth) in High Court 
“proceedings that relate to a matter arising under the [Commonwealth] Constitution or 
involving its interpretation.”2

Almost invariably, each State Attorney-General acts on the advice of the State Solicitor-
General when deciding whether their State will intervene. Superficially, this suggests at least two 
perspectives. The first is an historical perspective – an outline of the evolution and 
transformation of the role and functions of the Attorney-General, as well as that of the 
Solicitor-General. Perhaps the most prominent issue that emerges is the question of the 
independence of the Attorney-General from Government and Cabinet in making decisions 
relating to the administration of justice and, in particular, civil, criminal and constitutional 
litigation.

The second perspective is the role of a State Attorney-General intervening, under a 
Commonwealth statutory right, to argue against the constitutional validity of Commonwealth 
executive actions and Commonwealth legislation in defence of State interests.

First, the historical aspect. As with much of our legal and governmental tradition, the office 
of Attorney-General has English origins. It seems that the office can be traced to the thirteenth 
century, when the King’s Attorney and King’s Sergeant were charged with responsibility for 
maintaining the Sovereign’s interests before the royal courts. The title of Attorney-General 
(“attornatus regis”) of England first appeared in 1461 and it was at about this time that the post of 
King’s Solicitor also appears in early court records,3 which in turn was translated into the office 
of Solicitor-General of England in 1515.4

Evolution in Australia
The roles and functions of both offices have evolved and changed over the centuries, although, 
in contrast to the Attorney-General, the Solicitor-General remains much more purely a law 
officer rather than having political functions and responsibilities. There have been occasions 
when a Solicitor-General has become an Attorney-General – two notable Australian examples 
are Sir Issac Issacs5 and Robert James Ellicott, QC.6

As one might expect, the development of responsible government in the Australian colonies 
reflected aspects of the English tradition, including the office of Attorney-General, and attracted 
some of the salient features of the English office. In Western Australia, section 14 of the Supreme 
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Court Ordinance 1861 (WA) provided that “Her Majesty’s Attorney General . . . shall have, 
exercise, and enjoy all the Powers, Authorities, and Privileges usually appertaining and belonging 
to the like Office in England”. This is replicated in section 154(2) of the current Supreme Court 
Act 1935 (WA).7 

Prior to establishment of representative and responsible government, colonial Attorneys-
General “were to act as legal advisers to their respective colonial Governors, prepare criminal 
indictments, conduct prosecutions and draft the colonial Governor’s legal documents and 
legislation”.8 Indeed, at least in Western Australia from 1829 and South Australia from 1836, the 
title of these professional legal advisers was “Advocate-General”. In due course that was 
replaced by the designation, “Attorney-General”. For example, in 1832, William Henry Mackie 
became WA’s first Advocate-General and George Frederick Stone, Advocate-General from 
1859, became, in 1861, its first Attorney-General and served in that  capacity until 1870.

After representative legislatures and responsible executives became entrenched in colonial 
and State constitutions, the title “Attorney-General” was retained but several changes occurred, 
and have continued:
• First, the office evolved from being a legal adviser to and appointed by the Governor, to 

that of a member of Parliament, appointed as a minister by the Governor and liable to 
retire from that position on what may be described as “political grounds” – loss of 
confidence and support from their parliamentary colleagues and First Minister, or with 
their government’s loss of office.

• Second, considerations relevant to the appointment of an Attorney-General shifted in 
their degree of importance. That is, the need for legal knowledge and advocacy skills 
declined and political performance, authority and acumen became more significant.

• Third, the amount of legal work performed by Attorneys-General also declined relative to 
their parliamentary and ministerial activities. That necessitated not only an increase in the 
numbers of government lawyers, including specialists like parliamentary counsel, but also 
meant the reduction or cessation of private law work by Attorneys-General. In effect, 
Attorneys-General became responsible for State departments and ministries, with all the 
consequences flowing from that role.

• Fourth, although since 1928 the Attorney-General of the United Kingdom has not been a 
member of Cabinet, the trend in Australia has been otherwise. Australian Attorneys-
General have generally been members of their jurisdiction’s Cabinet, although at the 
Commonwealth level they have been from time to time members of the outer rather than 
the inner Cabinet.9

Cabinet Responsibility and Independence of the Attorney-General
Importantly, Cabinet status raises the possible conflict between two principles: collective 
responsibility to Cabinet, against the independence of an Attorney-General and duty to act in 
the public interest in matters concerning the administration of  justice.

Generally, it is assumed that, because of matters such as the increasing involvement of 
Attorneys-General in politics, the necessity for political party cohesion, and the lack of many 
counter-examples, it is collective responsibility, not independence, which prevails. That is not 
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necessarily so, as much can be achieved by persuasion and suitable compromise behind the 
scenes. But there are also public counter-examples.

One involving civil litigation occurred in Tasmania in August 1972. The Attorney-General, 
Mervyn Everett, resigned from Cabinet because Cabinet took a view opposite to his regarding 
whether a fiat should be granted to the “Save the Lake Pedder” Action Committee to 
commence Supreme Court proceedings.10 In putting before Cabinet his view in favour of doing 
so, he expressed his duty as “not to decide whether Lake Pedder should be flooded or not, but 
whether there was a legitimate legal question in the situation which should be resolved in the 
courts”.11

An instance involving criminal proceedings occurred in 1977. The Commonwealth Cabinet 
refused the Attorney-General, Robert Ellicott, QC, access to Cabinet papers of the former 
Whitlam Government that he considered he required in order to decide whether he should take 
over the conduct of the privately instituted criminal prosecution that eventually ended in the 
High Court as Sankey v Whitlam.12

From one perspective, the resignations of these Attorneys-General might be seen as an 
assertion of independence from Cabinet control and political pressure or influence. Indeed, Mr 
Ellicott’s speeches in the House of Representatives on 4 March 1976 and 6 September 1977 
clearly adopt this position, viz:

If I received information that I feel is credible and that I feel may involve the committing 
of serious offences against the law of this Commonwealth, I shall, without fear or favour, 
take on the duty that is mine. My duty is to ensure that the law is upheld. My duty is not to 
be a toady to a Prime Minister . . . I will not be told by the Cabinet, the Prime Minister . . . 
or anybody else how I shall perform my function as law officer in prosecuting criminal 
offences.13

He later said:

I do not believe that Cabinet should prevent the Law Officer from investigating any 
criminal matter. This is a criminal matter. There are politicians involved; in that sense one 
can say that it is political. . . . It is a criminal matter and I believe that a basic principle is 
involved. That basic principle is that where the Law Officer of the Commonwealth 
believes that there is a matter which ought to be investigated for the purpose of 
determining whether some breach of the criminal law has been committed he should not 
have the obstruction of Cabinet; he should have every assistance which Cabinet can give. 
And if Cabinet has confidence in its Law Officer it will not question him.14

The discretion as to whether to prosecute is very much a matter for the Attorney-
General.15

The opposing perspective is that these resignations indicate that the Attorneys-General 
submitted to their respective Cabinet’s decision and, consequently, “gave precedence to the 
principle of Cabinet solidarity and the importance of [Cabinet] collective responsibility and 
denied the office of Attorney-General any independent power or authority”.16 Indeed, the 
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victory of the former principle over the latter can be illustrated by the positions taken by former 
Commonwealth Attorney-General Billy (later Sir Billy) Snedden, QC, who regarded himself as 
the legal representative of the executive government and claimed no independent role as First 
Law Officer.17

Creation of statutory offices of Director of Public Prosecutions for the Commonwealth and 
each State and Territory jurisdiction has now, in at least serious criminal matters, reduced the 
Attorney-General’s potential for political interference in such cases. While relieving some of the 
pressure of conflicting imperatives, it respects the fundamental constitutional structure and 
hierarchy of responsibilities: section 8(1) of the Director of Public Prosecutions Act 1983 (Cth) makes 
the Commonwealth Director subject to the Attorney-General’s written directions and guidelines, 
while section 20(3) of the Director of Public Prosecutions Act 1991 (WA) makes clear that “[t]he 
provisions of this Act do not derogate from any function of the Attorney General”. 18

In the end, it is fair to say that “[t]he manner in which an individual Attorney-General will 
carry out the responsibilities associated with the office will depend on the skill, integrity, values, 
and personal and political beliefs of that individual and not on any fixed institutional character of 
the office itself.”19

Attorney-General as Constitutional Litigant
There are several paths by which an Attorney-General can become involved in constitutional 
litigation. These include commencing proceedings; being a defendant; issuing his or her fiat so 
that relator actions can be commenced; being a friend of the court in an amicus role; and 
intervening in litigation. It is about the last which I want to make some observations.

Intervention can arise in three ways. First, at common law an Attorney-General has a right to 
intervene in court proceedings that may  affect the Crown’s prerogative.

Second, courts in their inherent jurisdiction have a discretion to grant an Attorney-General 
leave to intervene. Third, as noted, it can arise by way of a statutory right, including via section 
78A of the Judiciary Act 1903 (Cth).

Aside from Crown prerogative, in Australian Railways Union v Victorian Railways Commissioners, 
Sir Owen Dixon expressed a conservative general approach to interventions, saying:

I think we should be careful to allow arguments only in support of some right, authority or 
other legal title set up by the party intervening. Normally parties, and parties alone, appear 
in litigation. But, by a very special practice, the intervention of the States and the 
Commonwealth as persons interested has been permitted by the discretion of the Court in 
matters which arise under the Constitution. The discretion to permit appearances by counsel 
is a very wide one; but I think we would be wise to exercise it by allowing only those to be 
heard who wish to maintain some particular right, power or immunity in which they are 
concerned, and not merely to intervene to contend for what they consider to be a 
desirable state of the general law under the Constitution without regard to the diminution or 
enlargement of the powers  which as States or as Commonwealth they may exercise.20

From 1901 to 1976 the High Court frequently, but not always, granted Attorneys-General 
leave to intervene in constitutional law cases. Since 1976 there has been a Commonwealth 
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statutory right of intervention, via section 78A, although it is an interesting question as to 
whether – apart from some issues associated with its statutory construction and constitutional 
validity – section 78A has supplemented, or supplanted, the inherent jurisdiction of courts to 
grant leave to intervene. That is yet to be resolved.

Section 78A grants a right of intervention in “proceedings that relate to a matter arising under 
the Constitution or involving its interpretation.”

An irony of section 78A is that it is a Commonwealth-granted statutory right. When State 
Attorneys-General use this provision to intervene in constitutional litigation they are often 
challenging the validity of Commonwealth legislative and executive actions. From a federalist 
perspective it is a nice – and, perhaps, all too rare – occasion of cooperative federalism working 
in favour of States and, when the High Court supports the States’ arguments, to the detriment 
of Commonwealth constitutional powers.

From a practical perspective, the most important question for a State Attorney-General is, 
“when should he or she intervene in constitutional litigation?” Such litigation is not confined to 
the High Court, and Attorneys-General receive a significant number of section 78B notices each 
year from litigants who think that their case has constitutional implications.

Generally, it is only when litigation reaches the High Court that interventions are considered. 
It is not, at least to my mind and currently in Western Australia, merely a mechanical process 
where a Solicitor-General simply follows policies formulated by the Attorney-General, or where 
the Attorney-General simply  accepts the views and advice of the Solicitor-General.

It is a more nuanced process, often informed by the particular circumstances of the 
immediate case, and one that, to my mind, makes the publication of public guidelines not only 
not feasible but inappropriate. So far as Western Australia is concerned:
1. Section 78B notices are sent, often by email, to the Attorney-General, and forwarded to 

the Solicitor-General.
2. In relation to High Court cases, the Solicitor-General prepares an advice setting out the 

history of the litigation, the relevant legal and constitutional issues, arguments, doctrines 
and precedents, as well as the ramifications for the State’s constitutional position, and 
makes recommendations on whether to intervene and, if so, what arguments and positions 
should be advanced to the High Court.

3. On some occasions, the Solicitor-General will consult other Solicitors-General, either 
individually or collectively, in the Special Committee of Solicitors-General, without the 
Commonwealth Solicitor-General.

4. The Attorney-General then has several options, in addition to simply responding to the 
Solicitor-General’s advice by scrawling “agreed”.

5. Where necessary, there may be a conference between the Attorney-General and the 
Solicitor-General and, where it would be helpful, with others including with senior legal 
officers, departmental policy officers, and ministerial advisers.

6. The Attorney-General can then – especially if the constitutional issues affect ministerial 
responsibilities other than his own, or there are broader political or strategic 
considerations – consult other ministers, including the Premier.

7. Occasionally, the Attorney-General may consult other Attorneys-General either informally 
or at a ministerial meeting (such as the former Standing Committee of Attorneys-General, 
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or meetings of the State and Territories Attorneys-General).
8. And, in some cases, it may be necessary for the Attorney-General to take the decision 

whether or not to intervene to Cabinet for noting, or even to take a recommendation to 
Cabinet whether or not  to intervene, for Cabinet’s consideration.

What comes into play in this process are not only the formal legal and constitutional issues 
but issues of practical federalism (such as the impact of the litigation on Commonwealth-State 
relations), and policy and financial issues (including the possible consequences of any High Court 
decision on parliamentary sovereignty). Overtly, political issues do not predominate. The reason 
is obvious: constitutional law is more enduring than day-to-day politics. What might be perceived 
as an adverse, short-term, political consequence may turn out to have longer term, and federal 
structural, benefits.

For example, the question of whether to intervene in a challenge to the constitutionality of a 
particular Commonwealth initiative may be justified in that it would argue for the limitation of 
Commonwealth powers.

On the other hand, given the circumstances of the case, it might be thought that a successful 
challenge may have undesirable consequences. For example, the argument raised by the 
challenger may be based on the assertion of a broader interpretation of a constitutional 
provision that, if accepted, may form the basis for an argument for a “bill of rights” 
interpretation of that provision. Also, from a shorter-term political viewpoint, an intervention 
may be perceived as the Government attempting to frustrate a Commonwealth initiative that 
benefits that State. In such circumstances, a particular State may choose to intervene, or not 
intervene, for reasons other than merely because it is able to do so.

The most recent and prominent public manifestation of intervention has been the Williams 
cases,21 although there are many others, such as the interventions in the Kable-type cases22 of 
Pollentine v. Bleije23 and Attorney-General [NT] v Emmerson24that are also very important in 
maintaining State sovereignty.

In both of the Williams cases, the Commonwealth Solicitor-General “conceded the question 
of Mr Williams’ standing ‘in light of the position taken by the [State Attorneys-General as] 
interveners’ to support Mr Williams’ submissions that the impugned [Commonwealth] payments 
[to the National Chaplaincy Program] were not validly made.”25

If Mr Williams, either as a tax-payer or a private person, was found not to have had the 
requisite legal interest to provide him with standing, the intervention by State Attorneys-General, 
pursuant to section 78A, to challenge the constitutional validity of the Commonwealth 
expenditure and legislative provisions, would have been crucial.

In both Williams cases, State Attorneys-General intervened to argue that the Commonwealth 
executive’s expenditure of money appropriated by the Commonwealth Parliament was 
unconstitutional. The constitutional law issues related to Commonwealth executive and 
legislative powers, and the consequences involved the potential for constitutional limitations and 
constraints to be imposed so as to narrow those powers.

One “federalism” consequence, highlighted by the High Court in the 2012 Williams case, was 
the possibility that the Commonwealth would have to involve the States, via section 96, in the 
expenditure of that money. This would improve the policy, political and legal position of the 



105

States. Despite the 2014 Williams case, this has not yet occurred, although the current 
Commonwealth Government is reviewing the previous administration’s myriad direct spending 
programs.

In the longer term, however, these cases have the potential to alter Commonwealth–State 
arrangements regarding the raising and spending of money. Given the problems that some 
people perceive with the current financial arrangements, this may be a beneficial outcome. 
Indeed, these, perhaps longer term, considerations informed Western Australia’s decision to 
intervene, together with the possibility that the High Court, given its somewhat more federalist 
approach to certain cases of late, would narrow Commonwealth power.

Conclusion
Obviously, the office, the role and the responsibilities of the Attorney-General will continue to 
evolve. That is inevitable in a world of change. It is also inevitable and appropriate that there are 
no clear and precise rules, conventions and parameters surrounding these matters.

This is best illustrated by the two principal aspects I have touched upon. The first is the 
balance which each Attorney-General,  in a variety of particular situations, needs to strike 
between doctrines of collective Cabinet responsibility – as well as ministerial responsibility to 
Parliament – and the position that an Attorney-General should be independent and unfettered 
in the exercise of his or her powers in the public interest.

The second may be more appealing to Attorneys-General who are interested in the legal and 
political dimensions of State and Commonwealth constitutional law – the chance to be involved 
in decisions about commencing actions, providing a fiat, or of intervening in constitutional 
litigation offers some relief from what I suspect most ministers appreciate to be the daily, but 
necessary, grind of politics.

For that, if for no other reason, the experience of being the First Law Officer in Western 
Australia is a rewarding one.
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Commonwealth, and the Attorney-General of a State may, on behalf of the State, 
intervene in proceedings before the High Court or any other federal court or any 
court of a State or Territory, being proceedings that relate to a matter arising under 
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OBITUARY

Bryan Pape and his Legacy to the Law

Professor George Williams

University of New England academic and barrister Bryan Pape achieved remarkable success in shaping the 
direction of Australian constitutional law. He did so single-handedly, both by deciding to challenge the Rudd 
Government’s stimulus payments in the High Court and then, as a litigant in person, by convincing every judge on 
the Court in Pape v Commissioner of Taxation that limits applied to the capacity of the Commonwealth to 
spend taxpayers’ money. This article explores Pape’s impact upon this area of the law by drawing out the personal 
and legal interconnections. The article is a study of what is an unusual, perhaps unique, example of the influence 
wrought by one person upon the interpretation of the Australian Constitution.

Introduction
Australia has had many notable scholars in the field of constitutional law, but few have had 
anything like the impact achieved by University of New England academic and barrister Bryan 
Pape. Despite a number of significant presentations and publications,1 his greatest success lay 
outside academia. It came as a result of his appearance, as a litigant in person,2 in the High Court 
matter that bears his name, Pape v Commissioner of Taxation.3

That decision is one of the most important handed down by the High Court in the field of 
constitutional law. It sparked a fundamental reassessment of two of the most significant, and 
thereto largely unexplored, aspects of the Australian Constitution, the scope of the 
Commonwealth’s power to spend money and the federal executive power. Pape v Commissioner of 
Taxation was especially important in regard to the first of these, while subsequent decisions have 
built upon its findings in regard to the latter. Not surprisingly, these decisions have provoked a 
flurry of scholarship from Pape’s former academic colleagues.4

This article explores the impact that Pape has had upon this area of the law, doing so by 
drawing out the personal and legal interconnections. Public law scholarship tends to focus only 
on the more formal aspects of the law, whereas this article seeks to explain how personal factors 
played a significant role in legal development. It begins with a biographical sketch of Pape’s 
professional life, before exploring his views on federalism, his advocacy in the High Court in 
Pape v Commissioner of Taxation and the subsequent impact of that case. In doing so, the article 
provides a study of what is an unusual, perhaps unique, example of the influence wrought by one 
person upon the interpretation of the Australian Constitution.

Bryan Pape
Pape was born at Castlemaine in the goldfields region of Victoria on 17 January 1945, and died 
aged 69 on 27 April 2014. He lived a life full of professional achievement. After completing a 
Bachelor of Commerce in Accounting at the University of New South Wales in 1969, he worked 
as an accountant and then joined the New South Wales bar in 1977. Like some other notable 
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members of the legal profession, including former High Court Justice Michael McHugh5 and 
current Justice Susan Kiefel, Pape never completed a law degree. Instead, he came to practice 
after being awarded a Diploma of Law via the program run by what is now called the NSW 
Legal Profession Admission Board. His work at the bar across the years focused upon taxation 
law, international commercial arbitration and mediation, commercial law and constitutional law.6 
His professional standing was reflected in the fact that he was appointed in 1981 at age 36 as a 
member of the Taxation Board of Review, a body whose functions have now been subsumed by 
the Administrative Appeals Tribunal. Later in his career, in 1992, he was appointed to the 
Australian Accounting Standards Board.

Pape was not one to bow easily to authority. Indeed, he was a fearless, independent thinker 
with a well-known tendency to be a troublemaker. One of his colleagues from the bar, Peter 
Graham, QC, said that Pape “relished the chance to rock the boat”.7 This was evident, for 
example, in how he sought change to the bar rules to permit barristers to be briefed directly by 
professional clients, such as accountants. Pape played a leading role in this debate, and in 1991 
was even threatened with disciplinary action by NSW Bar Association President, Barry O’Keefe.8 
Nonetheless, in 1992, under different leadership, the Association appointed him to a committee 
charged with investigating direct access to barristers. After what has been described as a 
“tortured path . . . littered with drama and betrayal,” Pape and the other supporters of change 
won out, and direct professional access was adopted.9

Pape left the bar in 2000 to become a legal academic in the School of Law at the University 
of New England in Armidale, NSW. As a senior lecturer for more than a decade, he taught a 
broad range of subjects, including taxation law, corporations law, evidence and proof, civil 
procedure and contracts. He played a significant role in setting up the Australian Centre for 
Agriculture and Law at the University, which seeks to “provide innovative scholarship on laws 
and institutions affecting rural communities” and “to develop policies and strategies to improve 
rural sustainability and social justice,”10 and in 2004 was its acting director. He also helped to 
establish a moot court at the Law School, and as a teacher is remembered for staging mock trials 
and insisting on high academic standards.11 He was also instrumental in the introduction of a 
new compulsory course for undergraduate students entitled Advanced Research, Writing and 
Advocacy.12

Pape is fondly remembered at the University, but perhaps not quite so well by its 
administrators, as he “was a constant thorn in the side of vice-chancellors, deans, and senior 
management when they visited the School of Law. He was fiercely loyal to the School of Law. 
He would ask difficult and probing questions of these visitors”.13 His questions often related to 
the University’s finances, where he put his accountancy background to good effect in challenging 
administrators on why the Law School was not receiving a larger share of University income. 
Pape remained at the University of New England until early 2011, at which time he returned to 
the bar.

In addition to a busy professional life, Pape was active politically for around 30 years. He was 
a member of the State Council of the NSW Division of the Liberal Party for 12 years, and twice 
President of its City of Sydney Special Branch. For 10 years, he was also a member of the NSW 
National Party, Chairman of its New England Federal Electorate Council for six years and its 
State Treasurer for two years.14 In these roles, he again demonstrated a preparedness to argue 
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for contentious, even unpopular, positions, including removing sitting members in favour of 
younger talent,15 and merging the Liberal and National Parties in NSW.16

Pape eventually gave up these political connections to the coalition parties to stand as an 
independent for the Senate in 2010. He stood “on a platform of sticking up for federalism,”17 
and promised to conduct a “constitutional audit” of all government legislation to ensure 
compliance with the decision in Pape v Commissioner of Taxation.18 He secured just 0.01 per cent of 
the vote.19 Pape’s shifting political allegiances suggested a level of restlessness, and indeed he 
once explained his politics in this way: “Like Deakin I am an advocate of a policy in search of a 
party rather than a member of a party  in search of a policy.”20

Pape on the Federation
Pape had firm views on how Australia should be governed. He was a staunch defender of the 
notion that Australia is best served by having a federal system in which the states are able to 
compete with each other while operating with autonomy within their spheres of interest. His 
view was that “decision making should be made at the lowest possible level, so that those most 
affected by the decision are responsible for its financing and administration”.21 He saw this as 
encouraging “self-reliance which makes for a healthy country” and that it would “improve 
society through innovation”.22 To facilitate this, he argued that Australia should be divided into a 
larger number of States, perhaps as many as 20.23

Given his accounting background, it is not surprising that Pape had a particular interest in the 
taxation and other financial aspects of the Federation. In particular, he believed that the States 
should have the capacity to raise the money they required to fund their activities, without having 
to rely upon Commonwealth grants, especially tied grants. For example, the States, and not the 
Commonwealth, should set the level of income tax, even if this tax was collected on behalf of 
the States by the federal tier.24 This, he argued, would promote competition between the states, 
such as in regard to their relative levels of taxation. In this and almost every other respect, Pape’s 
vision of the ideal form of the Australian Federation was far removed from how the system had 
actually come to work.

The Australian Constitution was drafted at two Conventions held in the 1890s. The key issues 
included questions of finance and trade, and how best to weigh the interests of the small States 
against those of the more populous States in the new national Parliament. Many of the framers 
were also concerned to maintain the rights of the colonies when they became States in the new 
Australian nation. As politicians from the colonies, they did not want to see the encroachment 
of the new central government into State areas of control.

To achieve this, when Australia became a nation on 1 January 1901 it also became a 
Federation. As stated in the opening preamble to the Constitution, the people of the colonies 
agreed to “unite in one indissoluble Federal Commonwealth”.25 This system of federalism 
created by the Constitution involves two tiers of government in which power is divided between 
the Commonwealth and the States. Although the framers of the Constitution recognised the 
possibility of conflict and overlap, the system was based on the idea that the federal and state 
governments would be able to operate independently and that power and authority would be 
divided between them. This was achieved with a view to leaving the greater body of power with 
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the States. Indeed, a consistent theme in the convention debates is a concern held by many of 
the framers that the new constitution would ensure that the States would be the dominant tier.

This is reflected in how the framers decided that the Constitution would divide legislative 
power. The Constitution grants the Commonwealth legislative power over 40 specific areas 
(including a further power over social services that was added by referendum in 1946). These 
areas are listed in section 51 of the Constitution, with a few additional matters set out in section 
52. The areas of federal legislative responsibility include matters such as taxation, defence, 
quarantine and marriage, while no mention is made of general areas of State interest such as 
education and health. These listed areas of responsibility describe the full extent of the legislative 
power of the Commonwealth Parliament. What is significant is that the States are left with 
everything else. The framers thought that, by restricting the Commonwealth to specific areas 
and leaving the residue to the States,  the latter would have the greater responsibilities.

For the first two decades of the new nation, the High Court interpreted the Constitution in a 
way that maintained the position of the States and limited the growth of Commonwealth power. 
The Court did this through a restrictive interpretation of the listed Commonwealth powers and 
by the use of a doctrine of “reserved State powers”.26 This doctrine meant that Commonwealth 
grants of power were to be interpreted so as to ensure that they did not encroach too far on the 
“residual” powers of the States. Another important early doctrine was that of the “implied 
immunity of instrumentalities”.27 If federalism meant that each level of government is sovereign, 
then it was thought that it must follow that no government at either level could be told by any 
other government what it might or might not do. Hence, far from being bound, this doctrine 
meant that both the States and the Commonwealth were normally immune from each other’s 
laws. This reasoning was used to protect the States and their “instrumentalities” or agencies from 
Commonwealth interference.

The High Court as first appointed in October 1903 consisted of only three judges, Chief 
Justice Samuel Griffith and Justices Edmund Barton and Richard O’Connor. In formulating 
these doctrines they saw themselves as developing a model of balanced federalism protective of 
the interests and position of the States. However, from 1906 onwards, when Justices Isaac Isaacs 
and Henry Higgins joined the Court, the early doctrines began to be eroded. In 1920, after a 
series of retirements and new appointments to the Court, the doctrines of “implied immunity of 
instrumentalities” and “reserved State powers” were swept away by the landmark decision in 
Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (the Engineers case).28

That decision not only rejected these doctrines, it also established a new approach to 
constitutional interpretation that continues to direct the work of the High Court to the present 
day. This approach, based upon the idea of literalism, or reading the words of the Constitution in 
their ordinary sense, is inconsistent with the use of overarching notions such as the “federal 
balance”. According to the Court, the Constitution must not be interpreted using “a vague, 
individual conception of the spirit of the compact”.29 Instead, “the one clear line of judicial 
inquiry as to the meaning of the Constitution must be to read it naturally in the light of the 
circumstances in which it was made, with knowledge of the combined fabric of the common 
law, and the statute law which preceded it”.30

This approach has proven to be generally permissive of a broad interpretation of the listed 
areas of federal power. This has been aided by the repeated invocation by the High Court of the 
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idea that “where the question is whether the Constitution has used an expression in the wider or in 
the narrower sense, the Court should . . . always lean to the broader interpretation”.31 In 
addition, it is also often been stated that heads of federal power should be “with all the generality 
which the words used admit”.32 Dicta such as this have facilitated the steady encroachment of 
the federal sphere into State interests, or, as Pape put it, Australia has a federal system in which 
“the Commonwealth has usurped many of the functions of State governments”.33

The expansion of federal legislative powers has been matched by a rise in the fiscal 
dominance of the Commonwealth. The Constitution was meant to secure the States’ financial 
position and independence. Indeed, at Federation in 1901, it was the States and not the 
Commonwealth that levied income tax. However, the demands of two world wars and the 
emergence of a truly national economy, as well as the ruthless exercise of its powers by the 
Commonwealth, have left the States with no revenue from income taxation.

The High Court decisions in the Uniform Tax Cases of 1942 and 1957 upheld a 
Commonwealth takeover of the income tax system.34 The financial problems of the States were 
compounded by the more recent decision of the High Court in Ngo Ngo Ha v New South Wales.35 
In that case the High Court struck down excise duties levied by the States over alcohol and 
tobacco, thereby stripping them of around $5 billion in annual revenue. Taken together, these 
cases deprive the States of access to the most important streams  of taxation revenue in Australia.

The High Court has also given a wide interpretation to the ability of the Commonwealth to 
attach conditions to money granted to the States.36 Section 96 of the Constitution allows the 
Commonwealth to make grants on “such terms and conditions” as it thinks fit. By attaching 
such conditions, the Commonwealth is able to direct in very specific terms how the State is to 
spend such money, and even how it is to regulate the area in which the money is to be spent. A 
State is free to refuse such money and the attached conditions, but in practice the States are 
rarely able to do so given their dependency on Commonwealth grants.

Over time, these decisions have dramatically altered the relative financial power of the 
Commonwealth and the States. In 1901-1902, 41 per cent of revenue was collected by the 
Commonwealth. Today, the Commonwealth collects 84 per cent of tax revenue, despite being 
responsible for only 58 per cent of total government spending. By contrast, the States collect 
only 16 per cent of taxation revenue while being responsible for 42 per cent of outlays.37 The 
result is the problem of vertical fiscal imbalance, in which there is a mismatch between the 
amounts of taxation revenue each tier of government generates, and how much each needs to 
spend.

In order to deal with this imbalance, the States have turned to new sources of taxation, such 
as on gambling, and have become heavily dependent on Commonwealth grants. For example, 
over 2014-2015 the Commonwealth will provide the States with payments totalling $101.1 
billion, comprising general revenue assistance of $54.9 billion and payments for specific purposes 
of $46.3 billion.38 This unhealthy dependency fulfils the prediction of Alfred Deakin, Australia’s 
second Prime Minister, who said soon after Federation that the States would find themselves 
“legally free, but financially bound to the chariot wheels of the Central Government”.39

Pape railed against how legislative and financial power had come to be centralised in Australia. 
He sought a return to the original vision for the Australian Constitution in which the States could 
operate with autonomy and possess the financial resources needed to fulfil their functions. In 
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holding these views, Pape differed from many of his colleagues at the bar and in academia who 
supported, or simply accepted as a constitutional reality, the steady growth of Commonwealth 
power at the expense of the States.

Pape stood out as an unreconstructed supporter of States’ rights. He often found voice for 
this through his participation in the annual conferences of the Samuel Griffith Society, an 
organisation that lists its aims as including “To defend the Australian Constitution against all who 
would attempt to undermine it” and “To oppose the further centralisation of power in 
Canberra”.40 At its events, Pape displayed a particular concern with how the Commonwealth had 
come to exert financial dominance within the Federation, such as through the Commonwealth 
directing the States in their affairs via tied grants under section 96 or spending money directly on 
matters thought to fall within State control.

In a 2005 paper entitled “The Use and Abuse of the Commonwealth Finance Power”, 
delivered at the Samuel Griffith Society Annual Conference, Pape said:

If the use of s 96 by the Commonwealth and its tame acceptance by the States brought 
about a constitutional revolution, (without any formal amendment of the Constitution), then 
the abuse of the appropriation power to bypass the States has effectively destroyed the 
federal union . . .

Unwittingly, the drafters of the Constitution do not seem to have provided against the States 
and the Commonwealth acting in a way which has brought about change from a federal union to 
a de facto unitary system.41

Pape was not simply content to question the status quo, and in this paper also questioned 
whether some federal payments might actually be invalid under the Constitution. In a section 
entitled “Enactments beyond power?”, he raised the possibility that a broad range of federal 
payments, such as to local government under the roads to recovery program or for participation 
in sport, might be unconstitutional.42

In these and his other writings, Pape demonstrated not only his knowledge of constitutional 
law, but also that he was driven to advocate for a return to past practices. For him, this was a 
point of high principle. Indeed, he saw his role as a scholar as being to argue for what he saw as 
the ideal conception of the Australian Federation. It was not enough to simply understand how 
things worked; being an academic meant fighting for what he believed in. This was a recurrent 
theme in his scholarship. For example, he displayed this when he was given the honour of 
delivering the Third Sir Harry Gibbs Memorial Oration at the Samuel Griffith Society in 2010. 
His address began with the following quote from United States President Dwight Eisenhower: 
“Those who would stay free must stand eternal watch against the excessive concentration of 
power in government.” 43 He concluded on the same theme by stating:

When Sir Harry Gibbs hung his heraldic banner as a Knight Grand Cross of the Order of 
St Michael and St George in St Paul’s Cathedral in London, his motto of Tenan Propositi 
was unfurled for all to see: ‘Hold to your principles’. His life was spent in doing so. We, 
too, must live up to his example. 44



114

Pape v Commissioner of Taxation
The Constitution is cryptic in setting out the extent of federal power to spend taxpayers’ money. 
At best, section 81 of the Constitution states:

All revenue or moneys raised or received by the Executive Government of the 
Commonwealth shall form one Consolidated Revenue Fund, to be appropriated for the 
purposes of the Commonwealth in the manner and subject to the charges and liabilities 
imposed by this Constitution.

This is complemented by the requirement in section 83 that no money may be drawn from 
the Treasury of the Commonwealth except by way of appropriation “made by law” (that is, 
under a valid law passed by the federal Parliament), while section 61 sets out the ambit of the 
Commonwealth’s executive power in broad terms by stating that it is “vested in the Queen and 
is exercisable by the Governor-General as the Queen’s representative, and extends to the 
execution and maintenance of this Constitution, and of the laws of the Commonwealth”.

What is not made clear by these sections is the purposes for which the federal Parliament 
may appropriate money under section 81, and the subjects upon which the Commonwealth can 
expend such money. A key question has been whether the federal Parliament may appropriate 
and spend money for any purpose that it wishes, or whether it may do so only for a limited set 
of purposes that correspond to its powers as elsewhere set out in the Constitution.

Despite its fundamental importance, this question had come squarely before the High Court 
on only three occasions since federation in 1901. The Court failed to resolve the issue on either 
of the first two occasions. Its initial attempt was in Attorney-General (Vic); Ex rel Dale v 
Commonwealth (First Pharmaceutical Benefits Case)45. The Pharmaceutical Benefits Act 1944 (Cth) had 
established a scheme of free medicine, obtainable from approved chemists upon prescription by 
a doctor using a federal form. The Medical Society of Victoria sought a declaration that the Act 
was invalid, and an injunction against any expenditure under its provisions.

The High Court upheld the challenge, holding that the Act was not authorised by the power 
of appropriation in section 81 of the Constitution. On the meaning of “the purposes of the 
Commonwealth” in section 81, the First Pharmaceutical Benefits Case yielded no clear view. Latham 
CJ and McTiernan J took a broad view that there is no limit to the power, and as a result that 
the Commonwealth may fund whatever it wants. They found, in the words of McTiernan J, that 
“[t]he purposes of the Commonwealth are, I think, such purposes as the Parliament 
determines”.46 Dixon J, with whom Rich J agreed, did not reach any conclusion on what “the 
purposes of the Commonwealth” might mean. Starke and Williams JJ held that the Act was 
invalid by construing “purposes” narrowly and thus that the Commonwealth can only fund 
matters that fall within its other powers in the Constitution, most notably those areas listed in 
section 51 of the Constitution such as defence and taxation. As Williams J put it: “These purposes 
must all be found within the four corners of the Constitution ”.47

The scope of section 81 next came before the High Court in Victoria v Commonwealth and 
Hayden (AAP Case).48 The High Court had before it a two-line item and schedule in the 
Appropriation Act (No 1) 1974 (Cth) that authorised expenditure of $5,970,000 for the Whitlam 
Government’s Australian Assistance Plan. The Plan envisaged the establishment of Regional 
Councils for Social Development throughout Australia that would spend this money on welfare 
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activities such as family day care programs, counselling services for families and Community 
Health and Welfare Centres.

By 4:3, the High Court rejected the challenge. McTiernan, Mason and Murphy JJ affirmed a 
broad view of Commonwealth “purposes”. Barwick CJ and Gibbs J took a narrow view, while 
Jacobs J assumed for purposes of argument that such a view was correct. The final judge, 
Stephen J, expressed no opinion. He held that the plaintiffs’ challenge failed because they lacked 
the legal right to raise the issue.

A decade later in Davis v Commonwealth,49 Mason CJ, Deane and Gaudron JJ noted the 
“long-standing controversy about the meaning of ‘purposes of the Commonwealth’ in s 81”. 
They concluded that the AAP Case could best be summarised “as an authority for the 
proposition that the validity of an appropriation act is not ordinarily susceptible to effective legal 
challenge”.50

Based upon these decisions, the Commonwealth applied the view that the Constitution granted 
it an unlimited capacity to spend taxpayers’ money, or at the least that such payments could not 
be effectively challenged in the High Court. This meant that the Commonwealth approach such 
matters on the basis that, if it wished to spend money on a subject, it had the constitutional 
authority to do so, irrespective of whether that subject corresponded to one of its heads of 
legislative power or otherwise related to an area of State responsibility.

The Rudd Government followed this line of reasoning in its response to the global financial 
crisis that intensified in 2008. Its response was to spend large sums of taxpayers’ money on 
building and other projects by way of providing a stimulus to the economy. One key component 
was the Tax Bonus for Working Australians Act (No 2) 2009 (Cth). It provided a “fiscal stimulus 
package” in the form of one-off bonus payments worth $7.7 billion to 8.7 million taxpayers 
whose taxable income in 2007-2008 was less than $100,000. For incomes under $80,000 the 
amount payable was $900; for incomes between $80,000 and $90,000 it was $600; for incomes 
between $90,000 and $100,000 it was $250.

No one seriously contested in Parliament or elsewhere that the Commonwealth had the 
ability to enact this law and so to expend taxpayers’ money in this way. That is, until Pape came 
along. Despite being a potential recipient of a $250 payment, he challenged the validity of the 
legislation. Many people have wondered why Pape took the extraordinary step of initiating a 
High Court challenge to the Government’s decision to grant him this one-off payment. 
Examined in light of his background and beliefs, his decision was not surprising, even if it 
reflected significant personal and professional courage. It takes a brave person to stand between 
the Commonwealth and an offer of cash to nearly 9 million taxpayers, let alone in the midst of a 
global economic recession. No doubt his decision to act was fortified by his long professional 
experience at the bar, and his predilection to challenge those in authority.

A number of other factors also led Pape to initiate the challenge. These included his view that 
restricting the areas in which the Commonwealth could spend money might help to facilitate a 
more balanced Federation in which the States could exercise greater authority and autonomy. He 
also believed that he and others ought to publicly assert such principles, and that the High 
Court, and the media attention it would attract, was an appropriate way of doing this. At an 
intellectual level, he also saw the case as an opportunity to test the arguments he had made in his 
2005 paper to the Samuel Griffith Society on “The Use and Abuse of the Commonwealth 
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Finance Power”.51 Most fundamentally, Pape saw the case as raising questions about the rule of 
law: “It comes back to a basic rule-of-law argument, either we are going to be governed by laws 
or we’re not. And the fundamental law in this country happens to be the Constitution. You can 
only spend money on what you have been authorised to spend it on.”52

These convictions though were not enough. This is because Pape was of the view that, 
whatever the legal merits of the Commonwealth’s financial position, and in particular the scope 
of its appropriations and spending powers, the combined effect of the AAP Case and Davis v 
Commonwealth was that such payments were not open to legal challenge. Hence, in his 2005 paper 
to the Samuel Griffith Society, he said: “What is alarming, is that the citizen is denied access to 
the High Court to challenge appropriations which are beyond power. In short, the High Court 
needs to be afforded the opportunity of reconsidering the issues of standing and justiciability.”53

Pape told me later that the catalyst for him bringing the challenge was a conversation we had 
had about how the barriers to challenging Commonwealth expenditure may not be 
insurmountable. Pape was a regular attendee of the annual constitutional law conferences hosted 
by the Gilbert + Tobin Centre of Public Law at the University of New South Wales. We often 
discussed constitutional matters, including Australia’s federal system, and in 2008 talk turned to 
the weight that should be given to the dicta in Davis v Commonwealth. We discussed how it must 
be open to reconsideration given that the dicta was merely obiter, and even then was arguably 
not a fair reading of the result in the AAP Case. It was certainly a point of view that was open to 
question, and in any event none of the judges who had expressed the view remained on the High 
Court. We also agreed that a person in receipt of a Commonwealth payment would be able to 
mount a good case for standing in respect of challenging the validity of that payment. However, 
the discussion ended on the note that surely no person would be likely to challenge their own 
receipt of federal money.

I thought no more of this conversation until Pape made news headlines around Australia in 
March 2009 for launching a one-man attack on the Rudd Government’s stimulus payments. He 
explained in the media that “his challenge was not aimed at the idea of an economic stimulus, 
but at upholding the Constitution”.54 As he later made clear to the High Court, he was bringing 
this case simply because it provided a convenient opportunity, or “suitable vehicle,” to test the 
ambit of federal power to spend taxpayers’ money.55 Certainly, no self-interest was involved. 
Pape not only stood to lose his $250 bonus payment, but faced the prospect, in the event of a 
loss, of paying tens of thousands of dollars in costs to the Commonwealth (which the 
Commonwealth indicated in its submissions to the High Court that it would seek from Pape in 
the event of him losing the case). His decision was a rare example of a High Court case not 
being fought for financial or political advantage or over a person’s liberty, but to vindicate a 
point of principle.

With the stimulus payments about to be distributed, the High Court brought the matter on 
for an expedited hearing. After a directions hearing on 13 March, the matter was set down 
before the full court of the High Court just over two weeks later on 30 March. The case then 
proceeded over three days until 1 April 2009. It was a David and Goliath battle. On the one 
hand was Pape, representing himself and instructed by the Sydney commercial law firm Toomey 
Pegg, and on the other, the might of the Commonwealth, led by the Solicitor-General and 
future High Court Justice, Stephen Gageler, SC.
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The high stakes involved in the case attracted intense media interest and a packed High Court 
gallery. The possible financial consequences of the case also led to threats to Pape and the High 
Court. Pape was the subject of vicious personal attacks, including on social media platforms such 
as Facebook, from people concerned that they might not receive their government stimulus 
payment. One social media page entitled “We hate Brian [sic] Pape!!!” invited people to join in 
order to show their “vehement disdain for this lawyer wanting his 15 minutes of fame. Brian 
[sic] Pape is UnAustralian”.56 On the second day of the hearing, a disgruntled Canberran 
concerned that they might not receive their $900 stimulus payment called the High Court to 
make a bomb threat.

In opening his argument, Pape emphasised that his case had nothing to do with the merits or 
demerits of the stimulus payment. For him, the case was “essentially fundamentally about one 
issue and that is the overreach of Commonwealth power”.57 He argued for a narrow 
construction to the Commonwealth’s spending power. On the second day of the hearing, no 
doubt to the great relief of Pape, the Solicitor-General announced to the Court that agreement 
had been reached between the parties as to costs, and that the Commonwealth would support 
an order from the Court that “each party should bear its own costs”.58

Two days after the hearing concluded, the High Court reconvened on 3 April to announce 
the result. It appeared to be a devastating loss for Pape. While the Court held, contrary to the 
suggestion in Davis v Commonwealth, that Pape had standing to bring the case, it answered the case 
before it by stating: “The Tax Bonus for Working Australians Act (No 2) 2009 is a valid law of 
the Commonwealth.”59 In accordance with the agreement reached between the parties, the 
Court made no order  as to costs against Pape.60

The public reaction was that Pape had achieved nothing by his challenge, and, indeed, some 
even argued that his actions could prove counter-productive. Chris Merritt, writing in The 
Australian, wrote:

Bryan Pape should not expect any herograms from federalism’s few remaining true 
believers. From a federalist perspective, this man’s joust with the Commonwealth appears 
to have been entirely counter-productive. Instead of defending states’ rights, Pape’s case 
may well have enabled the High Court to remove doubts about the scope of federal power 
. . . Pape’s challenge should never have been filed.61

Such conclusions were, however, premature. The Court had announced its orders on 3 April, 
but not its reasons, leaving these for a later date. These were ultimately released some months 
later on 7 July 2009. They showed that the Commonwealth had won the case, but that it was a 
Pyrrhic victory. The stimulus payment had been upheld, but grave doubt had been cast on a 
broad range of other federal payments.

The seven judges of the High Court produced four judgments running to 217 pages. The 
Court unanimously adopted Pape’s view that the Commonwealth power of expenditure was not 
unbounded, but strictly limited. In doing so, it resolved the legal uncertainty arising from the 
First Pharmaceutical Benefits Case and the AAP Case.

The analysis, adopted by all of the judgments, was that although an appropriation under 
section 81 is a necessary precondition for expenditure, neither expenditure nor activities will be 
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valid unless supported by some other source of power. French CJ summed up the Court’s 
conclusions by saying:

The provisions of ss 81 and 83 do not confer a substantive ‘spending power’ upon the 
Commonwealth Parliament. They provide for parliamentary control of public moneys and 
their expenditure. The relevant power to expend public moneys, being limited by s 81 to 
expenditure for ‘the purposes of the Commonwealth’, must be found elsewhere in the 
Constitution or statutes made under it.62

In reaching this conclusion, the Court rejected the Commonwealth’s broad view of its power.
Applying this finding to the Tax Bonus for Working Australians Act, the Court by a 4:3 margin 

(French CJ, Gummow, Crennan and Bell JJ, with Hayne, Heydon and Kiefel JJ dissenting), held 
that the additional source of the power necessary to uphold the bonus payments could be found 
in the Commonwealth’s executive power in section 61 of the Constitution. It was recognised that 
this power includes the responsibilities arising, as Mason J had put it in the AAP Case, “from the 
existence and character of the Commonwealth as a national government”.63 The making of 
payments to taxpayers as part of a “fiscal stimulus package,” in an effort to minimise the effects 
in Australia of the global financial crisis, was held to fall within this aspect of the power.

The enactment of legislation to identify the recipients and amounts of the payments was 
further held by the majority to be incidental to the exercise of executive power, and thus valid 
under the express incidental power in section 51(xxxix) of the Constitution. Although the 
administration of the Tax Bonus Act was vested in the Commissioner of Taxation, thus bringing 
it within the definition of a “taxation law”, the whole Court held that the Act could not be 
supported in its full operation as a law with respect to taxation under section 51(ii) of the 
Constitution. However, Hayne and Kiefel JJ (in dissent) held that its operation could be read down 
so that a significant proportion of the intended payments could be supported by section 51(ii). 
This could be achieved by treating the “bonus payments” as offsets against tax liability. In the 
case of taxpayers entitled to the payment of $900, for instance, those who had already paid tax 
of less than $900 would be entitled only to a refund of the total tax they had paid (and not to the 
remainder of the $900), while those who had paid tax of more than $900 would be entitled to 
the whole $900 by way of a partial tax refund. This, however, was a minority view, rejected by 
Gummow, Crennan and Bell JJ, and by Heydon J.

The reasoning in the case in restricting the Commonwealth’s power to spend money was a 
major blow to the Federal Government. Indeed it is arguably the most significant defeat on a 
point of legal principle ever suffered by the Commonwealth at the hands of the High Court. On 
this point at least, the decision of the Court amounted to a strong affirmation of Pape’s own 
view that the Constitution establishes a Federation in which federal power, including its power to 
spend money, is necessarily limited.

Perhaps shocked by the result, and hopeful that it might be overturned, the Commonwealth 
was slow to respond. Indeed, it gave no discernible response whatsoever, leaving numerous 
payments to continue even though they lacked any visible constitutional support. This was to the 
great annoyance of Pape, who later said that the election promises of both major parties in the 
federal poll of the following year showed that:

http://www.austlii.edu.au/au/legis/cth/consol_act/coaca430/s81.html
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They are treating the Constitution as though it is a cobweb and they can brush it away . . . 
The problem with the executive power is it [currently] stops when the government says it 
stops. That is no way to run a country. In the political playpen, if you throw out the rule 
of law, it is government by expediency.64

Pape was ready to point out that the decision had large implications for other areas of federal 
expenditure. He queried the validity of billions of dollars of federal payments to local 
government for regional and local community infrastructure and to universities for research 
funding, saying:

If the Commonwealth has relied on what it misconceived as a spending power under 
section 81 of the Constitution then these payments would be unlawful . . .  the 
Commonwealth and the universities have continued to disregard the unanimous reasoning 
of the High Court in quashing the improper use of the appropriation section.65

Concerns over federal funding for local government played a role in almost producing a 
referendum to change the Constitution. The likely invalidity of programs such as the roads to 
recovery program provided impetus to the long-standing push by local government to gain 
recognition in the Constitution.66 Its proposal emerged as a change to the Constitution that would 
enable grants to be made directly to local government, in addition to the States, via section 96 of 
the Constitution. Despite agreement being reached between the major parties that the proposal 
would be put to the Australian people at the 2013 federal election, and the bill for the 
referendum having been passed by both Houses of Parliament,67 the referendum was withdrawn 
at the 11th hour due to Kevin Rudd deposing Julia Gillard as Prime Minister. Pape himself was 
opposed to the change to the Constitution, which he saw as exacerbating the current problems 
with the Federation by expanding the scope for the Commonwealth to use s 96. He described 
the proposal as a wasteful exercise that would permit the Commonwealth to “pork-barrel” 
marginal seats via payments to local government.68

The Successor Cases
It did not take long for others to realise that the High Court’s decision in Pape v Commissioner of 
Taxation opened the way to challenge other examples of expenditure. The next High Court 
challenge involved an equally determined litigant, again pursuing a point of principle, who sought 
to have the High Court strike down the National School Chaplaincy Program on the basis that it 
breached the separation of church and state.

The National School Chaplaincy Program was created by the Commonwealth to provide 
financial support for chaplaincy services in schools. Ronald Williams from Toowoomba in 
Queensland was the father of four children enrolled at the Darling Heights State School. In 
2007, the school’s principal sought funds under the program to extend the number of days that 
their chaplain was available to students. Under the Darling Heights Funding Agreement, the 
Commonwealth undertook to fund the provision of chaplaincy services at the school by 
Scripture Union Queensland.
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Desiring a secular education for his children, and opposed to the federal government funding 
religious positions in state schools,69 Williams challenged the validity of the National School 
Chaplaincy Program in the High Court. One basis of the challenge was that the scheme 
conflicted with the guarantee in section 116 of the Constitution that “no religious test shall be 
required as a qualification for any office or public trust under the Commonwealth”. This 
argument was rejected by the Court on the basis that the chaplains engaged by Scripture Union 
Queensland did not hold an office under the Commonwealth. Williams also argued that the 
funding provided by the Commonwealth for the scheme was invalid because it was not 
supported by any source of power in the Australian Constitution. This argument relied upon the 
reasoning in Pape v Commissioner of Taxation.

A majority of the High Court in Williams v Commonwealth (Williams (No 1))70 accepted this 
argument, holding that the funding agreement between the Commonwealth and Scripture Union 
Queensland, and payments made by the Commonwealth under that Agreement, were invalid. In 
reaching this conclusion, the Court unanimously used as a starting point the holding in Pape v 
Commissioner of Taxation that every expenditure by the Commonwealth must be supported by a 
specific source of federal constitutional power.

In the absence of legislation supporting the program, the question was whether this authority 
could be supplied by the Commonwealth’s executive power in section 61 of the Constitution. By 
majority, the High Court held that, in the absence of supporting legislation, section 61 did not 
empower the Commonwealth to enter into the funding agreement or to make payments under 
it. It was held that federal executive power does not automatically include the capacity to enter 
into agreements or to provide funding with respect to matters that could have been provided for 
by legislation. Federal executive power may only extend to such matters where they are in fact 
supported by legislation.

In reaching this conclusion, the High Court emphasised that the ambit of the 
Commonwealth spending and executive powers must be read in the context of the systems of 
federalism and responsible government created by the Constitution. The federal dimension of the 
decision was made more explicit than had been the case in Pape v Commissioner of Taxation. 
Indeed, in a passage that would have delighted Pape, French CJ began his judgment by referring 
to Andrew Inglis Clark’s observation that an essential and distinctive feature of a “truly federal 
government” is the “preservation of the separate existence and corporate life of each of the 
component States of the Commonwealth”. 71

Pape was quick to recognise the significance of Williams (No 1). It not only reinforced the 
principles identified in Pape v Commissioner of Taxation, it broadened the range of federal payments 
that could potentially be struck down for unconstitutionality. Hence, he told the media soon 
after the decision that “future spending on many regional programs, such as direct funding for 
surf clubs, local council housing schemes and health spending, such as money given directly to 
certain hospitals, could also all be in doubt”.72

The Commonwealth responded swiftly to Williams (No 1) by enacting the Financial Framework 
Legislation Amendment Act (No 3) 2012 (Cth). It inserted a new section 32B into the Financial 
Management and Accountability Act 1997 (Cth) so as to overcome the Court’s judgment by 
providing parliamentary authorisation for existing and future federal expenditure programs. 
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Specifically, the section authorises funding for programs specified in the regulations for which 
the Commonwealth otherwise does not have power to make, vary or administer.

The Financial Framework Legislation Amendment Act (No 3) also inserted a new Part 5AA and 
Schedule 1AA into the Financial Management and Accountability Regulations 1997 (Cth). These 
authorised (via s 32B) direct federal funding for 427 grants and programs, including, at item 
407.013, the National School Chaplaincy and Student Welfare Program. Collectively, these grants 
and programs amount to many billions of dollars, and as much as 10 per cent of all 
Commonwealth expenditure.

Undeterred, Williams brought a second High Court challenge to the federal funding of 
chaplaincy services. The High Court began in Williams v Commonwealth (Williams (No 2))73 by 
affirming the principles laid down in Pape v Commissioner of Taxation and Williams (No 1). French 
CJ, Hayne, Kiefel, Bell and Keane JJ, with Crennan J concurring, stated:

In Pape, all members of the Court concluded that ss 81 and 83 of the Constitution do not 
confer a substantive spending power. All members of the Court agreed that the power to 
spend appropriated moneys must be found elsewhere in the Constitution or in statutes made 
under it
. . . It is those conclusions which underpinned the decision in Williams (No 1).

The Commonwealth had sought leave to reopen the decision in Williams (No 1), that is, to 
argue that it was wrongly decided. The High Court refused this application and instead 
reaffirmed the correctness of the decision.

Proceeding on this basis, the Court turned to whether the provision of chaplaincy services 
could be supported by federal power, and so authorised via section 32B. It rejected the 
contention that federal executive power might support such payments, and in addition found 
that such payments could not be supported by the federal power to provide “benefits to 
students” in section 51(xxiiiA) of the Constitution. This was because providing a school with the 
services of a chaplain or welfare worker –

. . . does not provide material aid to provide for the human wants of students. It does not 
provide material aid in the form of any service rendered or to be rendered to or for any 
identified or identifiable student. There is no payment of money by the Commonwealth 
for or on behalf of any identified or identifiable student. And the service which is provided 
is not directed to the consequences of being a student.74

In addition, such payments could not be supported by federal power to pass laws for “foreign 
corporations, and trading or financial corporations formed within the limits of the 
Commonwealth” in section 51(xx) of the Constitution, even if it were assumed that the recipient 
of such funding was in every case such a corporation. This was because the law was only for the 
provision of funding and as such . . . is not one authorising or regulating the activities, functions, 
relationships or business of constitutional corporations generally or any particular constitutional 
corporation; it is not one regulating the conduct of those through whom a constitutional 
corporation acts or those whose conduct is capable of affecting its activities, functions, 
relationships or business.75
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Without a source of power within the Constitution, the inevitable consequence was that the 
Commonwealth’s remedial legislation was not valid insofar as it sought to authorise expenditure 
on the National School Chaplaincy and Student Welfare Program. This result followed 
inexorably from the High Court’s prior decisions in Pape v Commissioner of Taxation and Williams 
(No 1).

Conclusion
Pape achieved remarkable success in shaping the direction of Australian constitutional law. He 
did so single-handedly, both by deciding in the first place to challenge the Rudd Government’s 
stimulus payments in the High Court and then, as a litigant in person, by convincing every judge 
on that Court that, contrary to what was thought to be the position, strict limits applied to the 
capacity of the Commonwealth to spend taxpayers’ money. Pape may have lost his challenge to 
those payments, but in doing so he demolished the long held assumption that the Commonwealth can spend 
money in whatever area it wishes. Instead, the High Court held that the Commonwealth can spend money only in 
areas in which it has legislative or executive power.

A large number of federal programs have clearly rested on shaky ground since the decision of 
the High Court in Pape v Commissioner of Taxation.76 The Commonwealth had undoubtedly been 
hoping that this uncertainty would be resolved in future cases, but instead the High Court built 
on the foundation in Pape v Commissioner of Taxation to impose further significant limits upon 
federal spending in its subsequent decisions in Williams (No 1) and Williams (No 2).

Legal development in this area over the space of just a few years is remarkable. What had 
seemed an unassailable Commonwealth position has now been exposed as contrary to the 
Australian Constitution. The limits imposed in this respect reflect Pape’s view of how the 
Australian Federation should operate.

Pape himself took enormous pleasure in the approach adopted by the High Court in his and 
subsequent cases. There was a glint in his eye when he discussed these matters, which 
demonstrated the great pride he took in his achievement. To do otherwise would have been false 
modesty. Not only had he achieved what is perhaps the most significant victory in the history of 
the High Court by a litigant in person, but he had done so, at significant personal risk, in a way 
that vindicated what he saw as fundamental principles.

What would have been especially pleasing to him was not only the restrictions imposed upon 
the federal spending power, but the recognition in Williams (No 1) of the importance of 
federalism, and the role of the States in particular, in determining how the Constitution should be 
interpreted. This approach and the language used by members of the Court marked a significant 
break from past practice, raising questions as to whether further developments might be in store. 
For example, does Pape v Commissioner of Taxation and its successor cases establish a recognition 
of federal concepts that might be used to develop other areas of Australian constitutional 
doctrine,77 such as in regard to the capacity of the Commonwealth to enter into 
intergovernmental agreements?78 All this suggests that Pape left a major legacy to the law, but 
that the significance of this will no doubt take many more years to unravel.
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